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ABSTRACT
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rom an historical perspective. The scope includes identification of the problem
of Government competition with private enterprise and the need for a national
policy; the three, co-equal precepts embodies in the rvised Circular A-76; and
the enforceability of Circular No. A-76 through the process of internal audits
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CHAPTER I

INTRODUCTION

Scope and Purpose

This thesis examines the Office of Management and Budget (OMB) Circular

No. A-76 (1979) from a historical perspective. I The Introduction provides some

background on the identification of the problem of Government competition with

private enterprise and the need for a national policy. It aso discusses the

independent roles of the Legislative and Executive branches of the Government in

the development of a policy of reliance on private sources to supply the

Government's needs and the initiation of an implementation program. This first

chapter is treated as an introduction because it focuses primarily on the seminal

actions of Congress and the President which had an impact on the development of

the policy announced in Circular No. A-76 and its predecessors.

Chapters Two and Three consider the history and evolution of the

Executive branch policy in the series of Bureau of the Budget and Office of

Management and Budget directives specifically. 2 The discussion in Chapter Two

centers on the current statement of three, co-equal precepts embodied in the

revised Circular No. A-76. The conceptual development of each precept is traced

through the progression of bulletins and circular revisions. The scope of the policy

and its application to the procurement of goods and services is discussed in Chapter

Three.
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Implementation of the policy of reliance on private enterprise has involved

a number of specific problems. Some of these problems are dealt with in Chapters

4 Four and Five. Chapter Four concerns cost comparison studies. Particular

emphasis is placed on the circumstances requiring use of a cost study, the problems

associated with estimating the cost of Government operation and making a valid

comparison with the costs of contract performance.

Chapter Five discusses the enforceability of Circular No. A-76 through the

process of internal audits or reviews; an administrative, intra-agency appeals

process; as well as extra-agency reviews through the General Accounting Office

(GAO) bid protest procedi'e and judicial review under the Administrative Pro-

cedure Act. 3  The focus of the chapter principally is the consideration of the

options available to affected parties to obtain review of the decision whether to

provide products or services through operation of a Government commercial or

industrial activity with Government employees or through contracting with a

private, commercial business. Reviews of related decisions and matters pertaining

to the legality of agency action under federal personnel laws and regulations are

considered only in so far as they have an impact on the Government make-or-buy

decision.

Reliance on Private Enterprise
Historical Background

In a democratic free enterprise system, the Government should
not compete with its citizens. The private enterprise system,
characterized by individual freedom and initiative, is the primary
source of national economic strength. In recognition of this prin-
ciple, it has been and continues to be the general policy of the
Government to rely on compefitive private enterprise to supply the
products and services it needs.
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With this statement of policy the Office of Federal Procurement Policy

(OFPP), on March 29, 1979, issued the revised Office of Management and Budget

(OMB) Circular A-76, entitled "Policies for Acquiring Commercial or Industrial

Products and Services for Government Use". 5  The Circular established the

policies and procedures to be used to determine whether needed commercial or

industrial type work should be done by contract with private sources or be done

in-house using Government facilities and personnel. 6

The policy of Governmental reliance on the private sector has been a part

of procurement doctrine for approximately 25 years. During that time the rhetoric

used to state the policy has changed little. Yet the implementation program has

undergone a relentless and sometimes turbulent, process of evolution. This process

has been influenced by a diverse set of conflicting forces. Not infrequently, the

forces reflected the diametrically opposing positions of the various proponents.

The most clearly identifiable forces shaping the policy have been the

Congress and the agencies and departments of the Executive branch. However, the

basic premise dates back to Adam Smith's treatise "On Public Opulence", written in

1764, and his greater known work, "An Inquiry into the Nature and Causes of the

Wealth of Nations", published in 1776. 7

According to Adam Smith's "system of natural liberty", the sovereign has

only three duties. These are:

First, the duty of protecting the society from the violence and
invasion of other independent societies; secondly, the duty of pro-
tecting, as far as possible, every member of the society from the
injustice or oppression of every other member of it or the duty of
establishing an exact administration of justice; and, thirdly, the duty
of erecting and maintaining certain public works and certain public
institutions which it can never be for the interest of any individual or
small number of individuals to erect and maintain, because the profit
could never repay the expense to any individual or small number of
individuals, thgugh it may frequently do much more than repay it to a
great society.
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Throughout the history of this country there have always been advocates of

a policy against Government interference or competition with the free, private

enterprise system. Alexander Hamilton was an early supporter of Adam Smith's

theory of capitalism. Like Smith he believed that government had its place, and it

was not in the marketplace. Furthermore, since competition produced progress, it

was assumed that private enterprise could always produce goods more efficiently

and more economically.
9

Despite its proponents the laissez-faire theory of capitalism has not always

been followed in the United States. Nor have Government bureaucrats enthusi-

astically endorsed the policy of a traditional role for Government. After the turn

of the century circumstances unavoidably led to "temporary" frustration of that

policy in the area of Government competition with private commercial or

industrial concerns. Out of necessity several industrial activities were initiated

during World War 1, principally within the Department of Defense. However,

following the war many of these programs and activities were not terminated as

originally planned. The same sequence of events occurred during and after World

War II, within DOD and the Civilian agencies, and even gained some measure of

acceptability as necessary incidents of Government operation. 1 0 Some would say

the camel had followed his nose into the tent.

This build-up had not gone completely unnoticed, and the necessity of the

practice was not universally accepted. During the period from 1932 until 1955

numerous Congressional hearings were held to examine the situation. 1 1 It was

determined that by 1955 the Federal Government had become the largest lender

and the largest borrower, the largest landlord and the largest tenant, the largest

holder of grazing and timberland, the largest owner of grain, the largest warehouse
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operator, the largest shipowner, and the largest truck fleet operator. 1 2  The

concern was expressed that Federal agencies had entered into so many business-

type activities that they constituted a real threat to private industry and imperiled

the tax structure. 1 3 This recognition led to varied and periodic attempts to curtail

and reverse the trend.

The first governmental effort to formulate a formal policy of reliance on

the private sector for production and supply of Government needs was contained in

the report of the Special Committee of the House of Representatives in 1933.14

That report recommended creation of a standing committee on Government

competition to oversee dismantlement or liquidation "of all such bureaus, sub-

divisions, or agencies . . . competing with private trade, commerce, finance, indus-

try, or the prefessions, the operation of which are not in the public interest. 1 5

The recommendation was never adopted.

Following that report in 1933 there were similar reports and recommenda-

tions by the Senate and House Appropriations Committees, the House Armed

Services Committee, the Senate and House Committees on Government Opera-

tions, and the Senate Select Committee on Small Business. 1 6 In addition, there

were a number of pieces of legislation introduced in the House and in the Senate

for the purpose of legislating a definite policy in this area. 1 7 None of these

succeeded in passing both houses, principally as a result of lobbying efforts by the

Executive branch. As a result, Congress has never adopted a comprehensive

statement of policy on Government competition with private enterprise, and the

responsibility for development and implementation has been left to the Executive

branch.

Within the Executive branch, the Department of Defense was one of the

agencies most closely scrutinized and criticized by the early Congressional
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investigations. As a result, in September 1952, DOD outlined a policy of avoiding

competition with private enterprise. Department of Defense Directive 4000.8

established a policy against retention and continued operation of competing

facilities where requirements could be met effectively and economically by other

existing facilities of the military or by private commercial sources. It required the

military departments to survey and justify the continuation of in-house commercial

and industrial activities and restricted the establishment of new facilities. 1 8

This limited, departmental effort by DOD was followed by the first brief,

public statement of Executive sentiment on the matter by President Dwight

Eisenhower in his first budget message on January 21, 1954. He stated:

This b-u0et rntt s the bc ,innin;g. of a movement to shift to
State and Jocal govornrrnts find to private enterprise Federal
activities vdiih can more appropriately and more efficiently
carried on in tnat way.

The gist of the entire message was that progressive economic growth would

be fostered by continuing emphasis on efficiency and economy in Government,

reduced Government expenditures, reduced taxes, and a reduced deficit. It did not

deal extensively with Government competitive practices. However, his statement

contained references to specific programs for elimination of Government manu-

facturing operations for tin and rubber. 2 0

The policy announced by President Eisenhower was adopted in the Bureau

of the Budget Bulletin No. 55-4, dated January 15, 1955. The Bulletin was

addressed to the heads of executive departments and establishments. It provided,

in part, as follows:

It is the general policy of the administration that the Federal
Government will not start or carry on any commercial activity to
provide a service or product for its own use if such product or service
can be procured from private enterprise through ordinary business
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channels. Exceptions to this policy shall be made by the head of any
agency only where it is clearly demonstrated in each case that it is
not in the public ,terest to procure such product or service from
private enterprise.

BOB Bulletin No. 55-4 was the first of a series of statements of Executive

branch policy in this area. The program of eliminating or reducing competitive

operations of Government was expanded and updated by other bulletins. Bulletin

No. 57-7 was issued on February 5, 1957, and Bulletin No. 60-2 was issued on

September 21, 1959. The Bureau of the Budget issued Circular No. A-76 on March

3, 1966, and it was revised in 1967.22

During 1973 and 1974 Congressional hearings were held on the various

proposals of the Commission on Government Procurement created in November,

1969, by Public Law 91-129.23 The Commission's final re5ort had been filed with

Congress in December, 1972, and had strongly recommended a tougher implementa-

tion program to achieve consistent and timely Government application of the basic

policy of the Circular. 2 4 In response to this recommendation Congress enacted

Public Law 93-400 in August, 1974.25

Public Law 93-400 created the Office of Federal Procurement Policy

within the Office of Management and Budget and the Executive Office of the

President. Its function was to provide leadership in Government-wide procurement

matters and to be responsive to the Congress. One of OFPP's priority programs

was the improvement of the implementation of Circular No. A-76. 2 6

During the period of time in which OFPP was grappling with the problems

of improving implementation of Circular No. A-76, other events took place which

also impacted on the Circular A-76 program. In July, 1976, President Gerald Ford

initiated his Presidential Management Initiatives (PMI) program. 2 7 Its goal was the

improvement of Executive branch management, including furthering the policy of



reliance on the private sector. Under this program each agency was expected to

identify at least five in-house functions *hat were to be reviewed for the potential

of increasing the agency's reliance on private enterprise. The real objective of the

program was unclear. Agencies were uncertain whether the object was to convert

five activities to contract that otherwise qualified for continued in-house per-

formance, or whether the purpose was to hasten compliance with the review and

reporting requirements of Circular A-76.

The Office of Management and Budget also took steps to ensure com-

pliance with the Circular's implementation program. It issued a Budget Procedures

Memorandum in August, 1976, requiring the OMB program division staff to review

agency justifications for in-house work approved under criteria other than cost.2 8

Attention was to be given to new starts to ensure that they received the special

review and approvl required by Circular A-76.

On November 17, 1976, OMB went one step further by issuing OMB Circular

A-ll3. That circular prescribed general guidance and responsibilities for the

preparation, submission and executiofi of management plans by federal agencies.

Each management plan was to briefly describe the actions, taken and proposed,
2 9

with respect to implementation of Circular No. A-76.

At about this same time the Office of Federal Pfocurement Policy issued

Transmittal Memorandum No. 2 to A-76, dated October 18, 1976, which provided

retirement and insurance costing factors for Government civilian personnel

services. 3 0 This factor was set at 24.7 percent of payroll for retirement. The

factors for health insurance and life insurance were set at 3.5 percent and 0.5

percent of payroll, respectively. Following the uproar of criticism from the

agencies and the Federal employee unions alleging that such factors would make it

impossible for the in-house estimate to be lower, Transmittal Memorandum No. 3
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was issued on June 13, 1977, to amend the cost factor for computing retirement

costs of civilian personnel services, pending further review.31 The cost factor

established as an interim figure was 14.1 percent of payroll. While this was still a

considerable jump from the 7 percent factor in use before 1976, the compromise

abated the criticism until something else could be done.

The PMI program and Circular A-113 also had not been well received or

understood by the agencies. After reconsideration, on March 3, 1977, OMB had

suspended the reporting requirements of Circular A-113 and announced that it

would undertake a comprehensive review of current management improvement

policies in the various circulars. 3 2  On June 13, 1977, in conjunction with the

compromise adjustment of the retirement cost factor to 14.1 percent, the quota

requirements of the PMI program were dropped. The Administrator of OFPP and

the Director of OMB also announced a comprehensive review of OMB Circular

33A-76 and its implementation.

The review was to incorporate three basic principles. These were:

(1) Contracting out should not include policymaking and other
inappropriate functions;
(2) Procedures must be consistent, fair, and equitable, with primary
emphasis on stability and predictability for the worker;
(3) Quotas and other arbitrary agroaches are not acceptable
methods for implementing the policy.

The Office of Federal Procurement Policy and the Office of Management

and Budget created a task group to conduct the review. This task group was to

consider three aspects of the program in its study. These were listed as follows:

(a) Functions which are necessary and appropriate exceptions to
contracting out and criteria for assessment;
(b) Cost comparison methodologies and factors used in such compar-
isons;
(c) Agency review cycles for transferring functions to and from
in-house and contracted performance, as well as appeal pro-
cedures.3 5
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The Transmittal Letter announcing the comprehensive review and adjusting

the cost factor solicited input and suggestions from interested parties. On

November 21, 1977, a number of proposed changes to Circular A-76 were published

for comment. 3 6 A draft revision was published for comment on August 22, 1978. 3 7

During this period of time numerous statements with suggestions and criticism

were received by OFPP. 3 8  After consideration by OFPP and OMB, the final

version was issued on March 29, 1979. 3 9

As the policy statement of the revised Circular indicates, private enter-

prise, based on the profit theory, is the foundation of our commercial system.4 0

However, like Adam Smith, the drafters Pntcd thot certain functions should in all

cases be performed by the sovereign, and others are left to the Government for

reasons of pure economy. 4 1  It is the dividing line between governmental and

commercial functions and the procedures for balancing the economies of the

operations which make up the real statement of the policy.
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CHAPTER TWO

EVOLUTION OF THE POLICY OF RELIANCE ON

THE PRIVATE SECTOR

Policy and Exceptions

The policy statement in the revised OMB Circular No. A-76 is stated in

terms of three, co-equal precepts. 4 2 It provides for adherence to the philosophy of

reliance on the private sector, but it tempers that principle with the recognition

that certain functions, governmental in nature, must be performed in-house and

that others may be performed in-house if a cost comparison indicates such

performance would be more economical.

First Precept - Reliance on Private Sector

Under the first precept, the Circular provides that where private sources

are available, they should be considered first to provide the commercial or

industrial goods and services needed by the Government to act on the public's

behalf.4 3 This expression has been the major part of the policy statement on this

subject since 1955. It was announced by the Executive branch in BOB Bulletin No.

55-4. That bulletin provided in pertinent part:

It is the general policy of the administration that the Federal

Government will not start or carry on any commercial activity to
provide a service or product for its own use if such product or service
can be pjocured from private enterprise through ordinary business
channels.

11
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Unlike the current Circular, Bulletin No. 55-4 contained no exclusion for

governmental functions. The only recognized exception to the policy was one

allowing in-house performance in those situations in which the head of an agency

determined that commercial contracting would clearly not be in the public

interest. 4 5  The term "public interest" was not specifically defined; however, the

Bulletin indicated that relative cost was a factor to be considered "in those cases

where the agency head concludes that the product or service cannot be purchased

on a competitive basis and cannot be obtained at reasonable prices from private

industry."
4 6

While the consideration of relative cost under the Bulletin could be viewed

as the forerunner of the cost studies under the third precept of Circular No. A-76,

subsequent interpretation of the policy by the Bureau of the Budget (130B)

indicated that the decision to continue or discontinue an activity did not depend on

whether the product or service could be produced more cheaply by private

contract. It was stated that the apparent cost of a particular product or service

would not be a deciding factor if adequate competition existed. 4 7

The reasons for the policy decision to require contracting "where adequate

competition exists" without actual comparison of costs to the Government were

stated in a memorandum from the Director of the Bureau of the Budget to the

Presidcnt during October, 1956. These were as follows:

(1) The cost of Government operations are not comparable with
corresponding business costs. The Government, for example, pays no
income taxes and operates its own tax-free facilities, thereby
keeping costs down.
(2) Government accounts are not kept in the same manner. as
business accounts, so that a comparison of the operating costs of
Government versus business, for example, is not only difficult but
often misleading.
(3) Above all, the decision whether to continue or discontinue a
Government activity solely on an apparent cost basis runs counter to
our concept that the Governmel has ordinarily no right to compete
in a private enterprise economy.
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Based on the Executive branch interpretation, the policy under Bulletin No.

55-4 was essentially one of absolute elimination of all Government competition.

While the Eisenhower administration campaigned in support of economy and

efficiency of government, cost comparisons were not treated as a realistic measure

of economy. It was taken for granted that competition in the marketplace would

insure the lowest fair price for needed goods and services. In essence, cost factors

were considered mutually exclusive with realization of the policy of reliance on the

public sector.
4 9

Bulletin No. 55-4 was issued as a temporary directive. It was followed by

two additional bulletins on the same subject. Although the basic policy statement
in favor of commercial contracting by the Government remained the same, the

procedures and considerations for decision-making were systematically modified in

response to experience and Congressional inputs.

Bulletins No. 57-7 and 60-2 contained essentially identical expressions of

virtually absolute reliance on the private sector. 5 0 In support of that statement

Bulletin No. 57-7 further refined the interpretation contained in the BOB memo-

randum by providing that commercial prices were to be considered reasonable when

the price to the Government was not greater than the lowest price obtained by

other purchasers, taking into consideration volume of purchases and quality of the

products or services.
5 1

Bulletin 60-2 took the implementation of the policy one step further. It

eliminated the vague "public interest" exception used in the earlier bulletins. In its

place Bulletin No. 60-2 provided as follows:

Because the private enterprise system is basic to the American
economy, the general policy establishes a presumption in favor of
Government procurement from commercial sources. This has the
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two-fold benefit of furthering the free enterprise system and per-
mit.ting agencin to concentrate their efforts on their primary
objectives ....

In spite of the general presumption in favor of contracting, the Bulletin for

the first time specifically recognized compelling reasons which might make it

necessary or advisable for the Government to provide products or services for its

own use. The compelling reasons, or exceptions to the general policy, were

national security, relatively large and disproportionately higher costs, and clear

unfeasibility.
5 3

Bulletin No. 60-2 made it clear that national security as a compelling

reason for conti.,,ed Government ownership and operation was not meant to be all

inclusive fo- ,roducts -and services with restrictive classifications. It was

specifically nr. -3 that commercial contractors, operating under proper security

clearanceb and safcruards, had been, and would continue to be, essential to the

national def>. se effort. Therefore, this exception was to be used only in those

instances when an activity could not be turned over to private industry. These

activities were to include, but were not necessarily limited to, functions which

must be performed by Government personnel to provide them with vital training

and experience for maintaining combat units in readiness. 5 4  This exception

established the precedent for the second precept in Circular No. A-76.

With respect to the exception for continuation on the basis of relatively

large and disproportinately higher costs, greater emphasis was placed on the

comparability of the respective costs. 5 5  However, Bulletin No. 60-2 did not

prohibit procurement from more costly commercial sources, particularly if such

procurements were found to foster and maintain the development of commercial

production capabilities to meet ultimate governmental and nongovernmental needs

at potentially lower costs. 5 6 The Bulletin also recognized that pertinent economic
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and social aspects of public policy were to be considered, even though the policy

was not the immediate concern of the agency or agency official directly respon-

sible for the particular activity being evaluated. 5 7

The third criterion for continuation of commercial and industrial activities

was clear unfeasibility. This exception to the general policy was a hodge-podge

and was to be used when the product or service was an integral function of the

agency's basic mission, or was not commercially available, or was administratively

impractical to contract commercially. 5 8 Commercial unavailability was defined as

unavailability at the time of the evaluation or at any time in the foreseeable future

because of the Government's unique or highly specialized requirements or

geographic isolation of the installation. 5 9

Throughout the early to mid-sixties the presumption in favor of com-

mercial contracting for goods and services by the Government remained part of the

Government-wide procurement policy. However, the implementation of the policy

at the operational level of the agencies showed mixed success. Congressional

involvement in the problems was intensified by protests from federal employee

unions that federal agencies, particularly DOD, were using contractor personnel for

work which should have been performed by Government employees. In addition, it

was alleged that the work was being contracted at a higher cost than if performed

in-house.
6 0

Following the Congressional interest in the matter the General Accounting

Office (GAO) made a study of a number of Government technical services

contracts. 6 1 One of the first of these was an Air Force contract for engineering

services at Fuchu Air Base, Japan. Jn that case it reported that substantial savings

would be possible by converting the work to performance by Civil Service

employees. 6 2 The Civil Service Commission reviewed the same contract and
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concluded that it was a form of procurement of services proscribed by Civil

Service laws and regulations. 6 3 The Department of Defense conducted its own

study of the matter and finally agreed with both the GAO and the Civil Service

Commission. 6 4 In June, 1965, the Secretary of Defense announced a program to

convert the services of approximately 10,500 contract personnel to performance by

DOD civilian employees.6 5

The conversion of such a large number of contract positions to Government

employees, even though undertaken over a period of time, had a serious effect on

commercial firms involved. The impact was absorbed primarily by small busi-

nesses. For this reason it was felt that private industry and the policy presumption

of the Bulletin in favor of commercial contracting had suffered a serious blow.

Serious questions were raised and debated on whether Bulletin No. 60-2 should

even apply to support services.6 6

Out of the controversy and debate came change. On March 3, 1966, BOB

Bulletin No. 60-2 was cancelled and replaced by BOB Circular No. A-76. In

issuing the new circular the Bureau of the Budget outlined seven objectives to be

gained by the stylistic change from a bulletin to a circular and the more

substantive program changes. These were as follows:

(1) To restate the policy in a Circular because a bulletin was
generally considered to be a less permanent directive;
(2) To provide more complete and explicit guidelines to agencies for
applying the policy;
(3) To establish a clearer distinction in applying the policy to new
starts and c/isting activities;
(4) To replace the standard of relatively large and disproportionately
higher costs with a more precise set of cost guidelines;
(5) To provide for a study of procurements from commercial sources
when it appears that costs from such sources were exorbitant;
(6) To eliminate detailed inventory and statistical reports sent to
BOB because the principal responsibility for applying the policy
rested with each agency; and
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(7) To provide fog7 proper coordination of the policy with other
related directives.t

While Bulletin No. 60-2 based the policy of Government procurement from com-

mercial sources on the desirability of supporting the private enterprise system,

Circular A-76 limited that general policy to circumstances in which it would be

more economical to use the private sector. This could be viewed as another

victory for the Federal employee unions, since it clearly marked the end of a

nearly absolutist policy and gave Government employees the chance to "compete"

to maintain their jobs. 6 8 As enumerated at the time of issuance, the Circular's

objectives were to assure that Government progYrams were performed with

maximum efficiency, effectiveness, and economy, as well as to maintain the

Government's policy of relying on private enterprise. 6 9

While the essential elements of the policy statement remained unchanged, the

Circular underscored its scope and general applicability by mandating that no

Executive agency would initiate a "new start" or continue the operation of an

existing commercial or industrial activity "except as specifically required by law or

as provided in this Circular."' 7 0 This was stronger wording than the bulletins used.

Arguably this language preserved the generality of the policy while recognizing its

place in the legal hierarchy of laws and regulations. If an activity was not

established by statute, the agency was required to justify its existence under the

Circular's exceptions to the policy in favor of commercial contracting.

Circular A-76 provided five exceptions under which the Government could

provide a commercial or industrial product or service for its own use. These were

as follows:

(1) Procurement of a product or .ervice from a commercial source
would disrupt or materially delay an agency's program;
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(2) It is necessary for the Government to conduct a commercial or
industrial fctivity for purposes of combat support or for individual
and unit retraining of military personnel or to maintain or strengthen
mobilization readiness;
(3) A satisfactory commercial source is not available and cannot be
dcvcloped in time to provide a product or service w:hen it is needed;
(4) The product or service is available from another Federal agency;
(5) Procurement of the product or service fQm a commercial source
will result in higher cost to the Government./

From a numerical standpoint the exceptions to the general policy were

increasing. Bulletin No. 55-4 and Bulletin No. 57-7 contained a single, brcad

exception based on "public interest." This was expanded to three e,:ceptions under

Bulletin No. 60-2. Circ'jlar No. A-76 increased the number to five. Despite the

greater number of exceptions, the expansic.,n did not necessarily reflect a ret-cat

from the principle contained in the policy statenent itself which remain.'J

unchanged.

The exception for disruption and delay under the Circular reversed the

position taken in Bulletin No. 60-2 on "integral functions". Under the Bullctin,

activities which were an integral function of an agency's basic mission were

exempt as "clearly unfeasible to procure from private enterprise."7 2 The Circular

required demonstration of actual, adverse impact on accomplishment of the

agency's mission.
7 3

On the other hand, Circular No. A-76 added an exemption for goods or

services obtainable from another Federal agency, 7 4 and it reduced the standard for

cost justification by requiring a strict comparison. 7 5 In-house performance could

be justified by a showing of "higher cost" for contracting instead of the "large and

disproportionately higher costs" required by Bulletin No. 60-2. Comparing these

changes with the other innovations, such as a flexible cost differential favoring

contracting, 7 6 commentators expressed mixed opinions on whether the Circular

would result in more or less contracting. In fact, reports made as late as 1978



i 19

showed implementation of the Circular was not being readily iAndertaken by the

Executive agencies.
7 8

From the issuance of BOB Circular No. A-76 in 1966 to the issuance of the

current revision in 1979, the policy statement and exceptions remained unchanged.

However, the turmoil over President Ford's PMI program and the promulgation of

standard cost factors combined with a change of presidential administration

prompted a move to a fresh approach. The result was the restructuring of the

policy statement from the single statement of reliance on the private sector to

three, co-equal precepts recognizing the category of governmental functions and

elevating cost considerations to a clearer position of prominence.

Second Piecept - Perform Govcrnm ental Functiona An-hou e

The significance of the second prcoept which provides tiat governrnicnt

functions must be pcrformed by Federal employees is not readily nppu ;rent from t.;.n

Circular itself. It merely provides that the implementation provisions of tih,

Circular do not apply to governmental functions. 79 However, the supplementary

information in the Federal Register pertaining to the new Circular makes it clear

that governmental functions are not subject to the inventcry or review requi-c-

ments of the Circular. 8 0 Once an activity is identified as a governmental function

it is outside the coverage of the Circular. More importantly, this determination is

made by the agency and is not subject to the appeal process of the Circular.8'

These activities are not required to be publicly identified, making it difficult to

contest the decision:w; through other means. 8 2

As a practical matter, the term "governmental function" provides the

agencies with a tremendous "loophole". It is defined in very general terms,

involving three categories of activities. These are the discretionary application of

Government authority, monettary transactions and entitlements, and in-house core

capabilities.
8 3
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Discretionary application of Government authority covers a wide range of

functions. Examples include investigations, prosecutions and other judicial

functions; management of Government programs, the Armed Services and foreign

relations; direction of Federal employees; regulation of the use of space, the

oceans, navigable rivers and other natural resources; direction of intelligence and
84

counter-intelligence operations; and regulation of industry and commerce.

While this is an extremely broad category, the Circular merely delineated

the matters previously considered outside the scope of the policy because they

involved "normal management responsibilities." The bulletins excluded such

activities from the definition of comnerciaIl or industrial activities. 8 5

The cejt(,rc of "monetary tran -ctions and enlitlements" is relatively

narrow, and is not the subject of scrious disa-i c'ment or objection. On the othe.r

hand, includiig "in-house core capcbilities' within lhe definition of governm n aJi

function could be viewed as a carte blanche for agency heads to continue sonie

activities otherwise clearly covered by the Circular. Since governmental functions

are those which "must be performed in-house," the Circular's discussion of this

category is inconsistent and contradicts the overall approach. 8 6 This is exempli-

fied by the provision that "requirements for suc-1... ices c, .'d the core

capability which has been established and justified by the agency are not

considered governmental functions." 8 7 In fact, even this statement is in error

since the determination of what are "core capabilities," like the more general

determination of what are governmental functions, does not have to be publicly

justified.8 8

Third Precept - Government Economy and Efficiency

The third precept of the policy statement elevates cost considerations to

the same level as reliance on the private sector. There is an apparent incon-
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sistency in this approach for the Circular. On one hand the first precept states

that private enterprise should be "looked to" first in order to satisfy the

Government's needs. On the other hand, the third, co-equal precept provides that

cost comparisons should be used to decide how the work will be done. It can hardly

be said that the federal government is relying on private enterprise if commercial

firms must compete with Government for award of a contract. 8 9

The inter-relationship of the three precepts was explained by Mr. Bowman

Cutter during Congressional hearings on legislation concerning reductions in

personnel ceilings following contracting-out under Circular No. A-76. 9 0  lie

paraphrased the policy as follows:

Specifically, :',overnmnental functions should be performed by Fcde-ral
emnployees viflJcP b 'lu-'L toid Serves that can only be provided in
the private scclor sh1oiljd be obtained by contrael. In all other cascs,
cost effectiveniess should be the deciding factor. 4

Exceptions to Policy of Reliance on Private Enterprise

This interpretation of the policy behind the Circular is not entirely

consistent with the third precept. The language in the Circular takes into account

the existence of excepti ..,s, apart from the exclusion of governmental functions,

which do not require use of a cost comparison. 9 2 The exceptions to the general

policy found in the revised Circular are: (1) no satisfactory commercial source

available; (2) national defense; and (3) higher cost. Of these three, only the third

requires a cost comparison.
9 3

Under the first exception, in-house performance can be authorized without

a cost study if there is no private commercial source capable of provioing the

product or service needed, or if use of a private commercial source would cause an

unacceptable delay or disruption of an essential agency program. 9 4 This exception

incorporates the first and third exceptions of the earlier versions of the Circular.
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However, the revised Circular requires delay or disruption of an "essential agency

program. The previous versions applied to any program conducted by an agency

under its mission. 9 6

With respect to non-availability of a commercial source, the revised

Circular establishes more detailed requirements for identification of potential

bidders. The mechanics of demonstrating that there is no private commercial

source available include, as a minimum, placing at least three notices of the

requirement in the Commerce Business Daily over a 90-day period. In the case of

"urgent requirements", publication in the Commerce Business Daily can be reduced

to two notices over a 30-day period. Agencies are also directed to obtain

assistance from the General Ser rvices Administration, Small Business Administra-

tion, and the Domestic and lnterriatonal Business Administration in the Depart-

ment of Commerce.
9 7

In order for use of a commercial source to be unsatisfactory because it

would cause an unacceptable delay or disrupt an agency program, the agency must

document the factors upon which it is relying for the exception. This includes the

cost, time and performance measures contributing to the delay or disruption.

Disruption must be shown to be of a lasting or unacceptable nature, beyond the

normal inconvenience caused by transition to commercial contract. 9 8

Specifically excluded from valid consideration is the fact that an activity

involves a classified program or is part of an agency's basic mission, or that there

is a possibility of a strike by contract employees. 9 9 In addition, urgency, by itself,

is not an adequate reason for starting or continuing a Government commercial or

industrial activity. It must be shown that commercial sources are not able to

provide the product or service when needed.1 0 0
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The exception for commercial or industrial activities necessary to the

national defense is divided into two parts. The first part applies only to activities

operated by military personnel. Justifications under this exception must demon-

strate that the activity or the military personnel assigned could be utilized in a

"direct combat support role"; that the activity is essential for training in military

skills; or that it is needed to provide the military personnel appropriate work

assignments for career progression or a rotation base for overseas assignments.1 0 1

The second part of the national defense exemption allows continuation of

depot or intermediate level maintenance operations with military or civilian

personnel. The specific criteria for justification of such functions is left with the
102

Seerctrv of 2. The retionale for this exemption is based on the

rccogni£u,; of tw . foi ";i roC.y .and controlled sotArct: of technical competence

and resouccs ,ccc .w'- to mvci iniliiarv contingelncies. 1 03

Since this provisioni essentiadly allo\'.s maintenance of core capabilities it is

unclear why it could not come within the total exclusion for governmental

functions. The same logic applies to the first part of the national defense

exemption, since strictly military operations necessary for the national defense

certainly "must be performed in-house due to a special relationship in executing

governmental responsibilities."1 0 4 One possible explanation is the desire to keep

such activities within the provisions of the Circular requiring identification and

inventorying. If that is the case it is unclear why the same was not true for the

"in-house core capabilities" included as governmental functions.1 0 5

The third exception is the one area in which a great change has taken place

with the revision of Circular A-76. In-house performance of commercial or

industrial activities on the basis of higher cost involves the use of cost compar-

isons. Cost comparison guidelines were rather general in the previous Circular,

= ~~.. .... . ..... I
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permitting a wide divergence in practice among the agencies. I N The revision

attempts to establish basic principles to be followed, including the use of firm bids

or proposals to establish commercial costs;1 0 7 reeogniton of overhead and indirect

costs for Government operations; 1 0 8 standard cost factors for Government

employee fringe benefits and administration of contracts;10 9 and cost differentials

which must be met before converting in-house activities to contracts or contracts

to in-house new starts. 1 1 0

Services from Other Agencies

Unlike the previous Circular and the bulletins, the revision contains no

policy exception for services obtainable from another agency. Instead, the

Circular makes specific p-rovi:ion that excess property and services available from

other federal agencies should be used in prcfcrence to new starts or contracts,

unless the needed oroduct or service can be obtained more economically in the

private sector. However, when a commercial or industrial activity operated by an

agency primarily to meet its own needs has excess capacity, that capacity can be

used to provide products or services to other agencies. 1 1 2

What this seemingly contradictory language means is that a hierarchy of

preference is established by the Circular. The highest preference is given to

products or services which are excess to another federal agency operating a

commercial or industrial activity in accordance with the Circular to meet its own

needs. If a formal program for managing excess capacity has been established,

capacity that has been reported as excess may be used by other agencies without

further justification or cost comparison. 1 1 3

Circular A-76 makes it clear that it is not intended that agencies create or

expand capacity for the purpose of providing commercially available products or

services to other agencies. It requires that support to other agencies be strictly
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from excess. Agencies are not authorized to expand a commercial or industrial

activity which is providing products or services to other agencies. When the

supplier agency's needs increase the excess vanishes, and the user agency must be

informed, with sufficient notice to arrange alteriate sources, that the support will

be terminated unless some other exception to the Circular's application would

allow continuation and possible expansion.1 1 4

The second level on the scale of preferences would be commercial sources

under the general terms of the Circular. However, there are federal agencies

which operate commercial or industrial activities for the primary purpose of

providing a product or service to other federal agencies. Examples given by the

Circular include the Federal Data Processing Centers or the Office of Personnel

Management training centers. These sourecs, likec any other commercial or

industrial activity, are required to be inventoried and rcviewed under the Circular.

Unless cost comparison justifies continued existence, these activities seemingly

would be terminated. Circular A-76 irequires such reviews and cost comparisons of

these special supplier activities to be completed not later than October 1, 1981. If

continued Government operation of the activity is approved, agencies may use the

products or services provided by the supplier with no further justification.1 1 5

If expansion of the supplier activity is necessary to satisfy demand, it must

be justified as an "expansion" or "new start" under the terms of the Circular. The

Circular allows the justification for approval of such an expansion to be based on

the entire workload of the supplier, including work for other federal agencies. This

may be contrasted with the expansion requests for agencies supplying primarily

their own needs. In those cases only the supplier agency's needs may be used to

justify expansion. 1 1 6 Finally, the lowest priority would be given to a "new start" by

the user agency to supply its own needs. In that case the general provisions and

biases of the Circular for cost comparisons would be applied.
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Conclusions

From this discussion of the historical development of the policy of reliance

on private enterprise, and the exceptions to that policy, some conclusion may be

drawn. The policy statement itself has changed very little since the issuance of

BOB Bulletin No. 55-4 in 1955. The policy of the Executive branch, for whatever

political or economic reasons, continues to be to "look to" private enterprise to

supply the needs of Government. The changes that have occurred in this area have

necessarily been subtle, and it appears uncontrovertable. It is difficult for any of

the interest groups to argue against economy and efficiency, or to argue that

coining money and collecting taxes, among other things, should not be performed

by Government employees. The criticism has not been over the policy. Rather thc

criticism has centered on the implementation by the Exceutive agencies. Most

complaints focus on the inconsistency and unpi'edictability of the decisioln-making

117process.



CHAPTER THREE

SCOPE AND DEFINITIONS

Application to Commercial or
Industrial Activities

In addition to the exclusion for governmental functions, which is part of

the second policy precept, there are other exclusions and limitations contained in

0MB Circulnr No. A-76 which limit the scope of its application. Undor its terms

11sit applies to cornmerel,! or indu.:triol aetivities. A "Governmcnt cornmerci' l or

industrial activity" is defined as one which is operated and managed by a Federal

executive agency and which provides a product or service that could be obtaiied

"119from a "private source."

A "private source" or "private commercial source" is a private business,

university, or other non-Federal activity, located in the United States, its

territories and possessions, the District of Columbia, or the Commonwealth of

Puerto Rico. In addition, the source must provide a commercial or industrial

product or service required or "needed" by Government agencies. 1 2 0

The Circular contains a representative listing -of commercial and industrial

activities as an Appendix. 1 2 1  The list of activities covers a wide range of

functions and obviously is intended to demonstrate the expansiveness of the term.

In addition, it is noted that the list is for the purpose of clarification by example.

It is not meant to be comprehensive and should not be viewed as such.

27
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The definition of "Government commercial or industrial activity" and the

categorical list contained in the 1979 revision cover a somewhat broader range of

activities than the definition in the earlier versions. Bulletin No. 55-4 defined the

concept of a "commercial activity" to which its policy applied as one available

"through ordinarly business channels."' 1 2 2 Those products or services which were

not available from an existing commercial business were not "commercial" in

nature.

The standard for determining whether a product or service could bz

procured through ordinary business channels wvas whether the Activity vwas listed in

the Sta -rid niMd ', Cl -ifieion Mn:11.123 Thc nlter.aitive method vs

reliance on "orrn' ry h:i r practice.'' 1 2  The first mc&,Ki:m v. as totz!ly

objective and indcpcnd.ua of agciey intorpretation o, dis,:rctioii. Put the "businc-&

practice" method of identifying commercial activities relied entirely oa the

experience and judgment of the decision--maker.

This use of the availability from commercial sources as the definition of

commercial and industrial activities, instead of the nature of the work itself, was

continued in Bulletin No. 57-7.125 However, Bulletin No. 60-2 altered the

treatment somewhat. While the definition of commercial-industrial activities

remained essentially the same, commercial unavailability was treated as an

exception to the policy. 1 2 6 By making it an exception, the Circular shifted 1i.c

burden of proof to the agency which sought to avoid application of the Bulletin's

new presumption in favor of commercial contracting. 1 2 7

With the transition from Bulletin No. 60-2 to 130B Circular No. A-76 in

1966, this treatment did not change. 1 2 8 The Circular, however, did amplify the

procedures to be taken by agencies to find satisfactory "comercial sources. It

provided that the agencies' efforts should be supplemented by requests for
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I
assistance from the General Services and Small Business Administrations or the

Business and Defense Services Administration. In addition, it indicated that mere

urgency of a requircnent was not sufficient to justify in-house performance of a

commercial or industrial activity. The Circular also required evidence that

commercial sources were not able to provide a product or services when needed,

and that the Government was able to provide it. 1 2 9

Under the current version of Circular No. A-76, commercial availability or

unavailability is not a part of the definition of "Government commercial or

industrial activities." 1 3 0 The focus now is entirely on the nature of the work and

not whether private business presently performs the same type of work. Of course,

unavilability of a satisfactory coourrc,; c :oWCee is rin exc-ept-till lcvin,:

in-house performinec, 131 but the other provisions of the Ci'ecular rc-:r(: :',

inventories and periudic reviews continue to apply. 1 3 2

Products and Services for the
Government's Own Use

The 1979 revision also eliminated another limitation on the scope of the

policy statement. Beginning with the earliest versions of the Bureau of the Budget

bulletins, the policy statement had included only those products or services needed

by the Government "for its own use." The specific treatment of this limitation

changed with the various directives.

Bulletin No. 55-4 defined "activities . . . for its own use" as those aciivities

of producing a service or product "prImarilY for the use of the Government

(whether the same agency or other agencies)...."J33 Included were those

activities through which some portion of the product or service was sold or given to

the public. Similarly, it included activities which provided a product or service for

the use of a Government agency in its official duties, even though the agency was
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engaged in providing a service to the public. 1 3 4  Conversely, it excluded those

activities producing a product or service primarily to be sold or given to tMe public,

such as power from the Tennessee Valley Authority.

The number of types of activities excluded as not being for the Govern-

ment's own use was increased by Bulletin Nos. 57-7 and 60-2. These added the

exclusion for activities "primarily for the employees of the agencies", for example,

providing quarters for rent to employees at remote locations. 1 3 5 . Notwithstanding

this fact Bulletin No. 57-7 stated that the fact products or services provided

directly to the public were excluded did not relieve the agencies from their

separate responsibility to constantly review nnd reevaluate those activities on the

basis of Dctual nced.1 3 ,

While the statemctt on scp&:rate reviews of b',tivitics prov\iding produc*C' o'

services to the public was not included in rDullctin No. 60-2, it rcapeirced in 1.013

Circular No. A-76. 1 3 7 It also appeared in the 1967 revision of the Circular. 1 3 8 The

exact purpose of the statement is unclear. It did not extend the policy of the

Bulletin or the Circular to those separate reviews. It arguably could have reflected

a feeling that those activities were essentially part of the basic function of

government, not properly performed by contract. The similarity of this interpreta-

tion to the treatment of governmental functions in the current Circular gives some

support to the argument.
1 3 9

Circular No. A-76 now does not specifically limit the current policy to

items for the Government's own use. It provides that where private sources are

available, they should be utilized to provide the commercial or industrial goods and

services "needed by the Government to act on the public's behalf." 1 4 0

The only remaining vestige of the "use" limitation is found in the treatment

of products or services obtainable from other federal agencies. Under the separate
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The reference to agenicy needs in tlf" conltext is a;0 ?igmu.ilcrc

Specific eXClusionl inl this area for produots, oi- services pi-ovided to the pI'l ie

is similar to those found in the previous dircetives. Anl agency's nceds decpend (-ill

its function or mission; therefore, those needs could include products or servec-,s

provided directly to the public. Such ain interpretation eliminates ontirely the

restriction placed onl the application of the policy statemeont. since 1955. It thcrc!)v

expands the scope of the Circular to thiose commercial and industrial activitios

providirU products elevie drretly to Vic piiL)lic, jp- _;O:d thoseFe\1t,-C

not quelIify is gvra;tlf~to

Despite the breadth Of potential coveCaae, c"pc;ailv ill tile aiaof sCr\'1ce

activities, the Circular specifically excludus ertai specific activities. For

example, it excludes "consulting services of a purely advis"ory nature relatingc to the

governmental functions of ag-ncy administration and minrcmnent and( program

managemnent.114 It further provides that assistance in the management area may

be provided either by Government staff organizations or firom private sources, as

deemed appropriate by the executive agencies. 1 4 3

The use of consulting services is governed by 0MB Circular No. A-120

(April, 1980O). 14 4 TFhat directive, with reference to the policy statement of Circulmr

No. A-76, distinguishes consulting serviCcs from both governmental functions and

commercial or industrial activities, as those terms are used in Circular No. A-76i.

It further provides that consulting services should be provided by Government stnff
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thalt reCliance Oil the privote sector is one of the g-encral pol icies contained in

Circular No. A-109 to ciusure competitive considoration of all ,alternatives to

determine the best inctliod of satisfingr )n a lnc nileica need.14

The npplic'.,Lion of the pohecy rind [,rov1s;ons of Circular No. A-70 to

automatio. danta prlocessinl1g (ADP1); reseairch a;nd dovCoph-ment (Rl C)); an-d Co-vrii,
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randurn No. 4. It is complicated because application; has bcen furflher linfite'6 by

actions taken by Congress which apply only to certain -gencies.

Automatic data processing is within the definition of 'Gover-nment cotrn-

mercial or industrial activities,1. 14 8  It also is listed as a "representzltive"

commercial or industrial activity in Appendix A of the Circular. Yet ADP is one of

the major Governirient-operated services provided to other federal agencics

through the ADP sharing program operated by GSA. To the extent GSA hals a

reported excess of such services, they may be used by other agencies without

justification under the Circular. 149 In other words, the cost comparison requiire-

ments imposed by the Circular do not apply to ADP services provided by GSA, So

long as thalt operation continues to maintainl excess capacity.

The revision of Circular No. A-76 includes R&D activities in the list of

commercial and industrial activities. However, Tran.s-mittal Memorandum No. 4
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the Circular. 1o5

The rationile for this temporary linitation on the scope of the polioy ..,as

that such action would (lefure the concern expressed by the agencies over the

potential imprint of the pq)liCatiOnl of Circular No. A-76 to existing Govrmciit

R&D activities. OFPP and 0MB recognized that lg,.eies inight have a nced for

* I in-house R&D activities to maintain a "core capability." If suc:h a need CCLd ha

justified the activity would be exelud d from the coveoi:-,,e of the Cieulir :5s a

a VeIrla!'J tll' ftuaetio ," Il a]l othr; siJt: o ~m lh -.' " , . .t e ( 1 (t ! ' . ,,.

l' ~~apply. Jll;vc r',it gc m.r ,l ,';as5 falt ti,.i a'd1;.- 'l.. . .. i,, ,

enSuV'e coIsistCiey in dCttcr alihi; a d j Otiff,, , ' o '

In order to providc the ilecss-y ,ti( nc 0 1i F .

interagency committee in conjunction with the Offie .u;-

Policy and under the Fedcral Coordinating Council for Sc.i . -

Technology. The committee was to study the issues and rt:e,,,:.:

appropriate and uniform agency implementation.152 T1l()r Q ,. cti l-,

Research and Development Management Approach," was submitted on Oetc .31.

1979, and released for public comment on January 4, 1980. 153

The eolicluions arnd recommendations of the study com mi ttee include a

general statement of concurrence with the policy of OMB Circular No. A-76. 5

However, the committee (lid not believe that a single rigid set of criteria eoild or

should be applied to determine the appropriate extcnt or size of all Governiicnt

research and development organizations. Instead the report identified two g oups;
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of factors which federal managers must conzider in making a discretionary decision

on whether to perform an activity internally or by contraci.1 5 5

The factors in the first group concern those categories of activities an

R&D aguncy must perform, notwithstanding cost, in order to carry out the agency's

mission. Examples listed included agency mission-oriented studies, maintenance of

a level of R&D expertise for long-term needs, independent testing and evaluation,

providing a "smart buyer" capability, maintenance of a corporate memory in the

field, maintenance of a quick reaction capability, performance of Congressionally

mandated R&D activities, and retention of Government personnel required to staff

certain national R&D facilities. 1 5 6

The factors in the second group were those reasons, in addition to cost, for

making the decision to perform R&D activities in-house. The report clasSifikCc

such decisions as discretionary bascd on one or more of the factors listed. Those

included a conscious management decision bo.sed on a specific capability; a

judgment on the likelihood of success with that method; a balancing of the extent

of the activity against the realities of budgets, personnel skills and urgency of the

need; the interest of national security; the location and availability of key

technical personnel, facilities, or recognized experts; and corporate economic and
157

labor conditions affecting the availability of non-Federal sources.

In view of the determined need to base the decision on the method of

providing R&D activities on the two groups of factors, the Committee concluded

that the decision could seldom be made solely on the basis of a comparison of the

costs under the procedures outlined in OMB Circular No. A-76. It also found that

the definition of in-house core capability for R&D activities on a Government-wide

basis was impracticail due to the wide diversity in Government research and

development activities. The alternative recommended was the preparadion of an

R&D mantgement approach by ench agency which has a research and development
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In iYion.The uit ii te I.C.Ault w,.ould be the h(Iteiiit ion of a pproplu te governl-

mental functions in the R&D area on an agency- 1y-agcy basis. 5

With respect to R1&D activities in cxeess of those determnfed to be

governmental functions, the Committee suggested that there be no proccdurai

differences in their hanidling and the handling of existing activities, new starts, and

expansionis. 1 59 In other words, non-governmental functions in the R&D area Would

not receive separate treatment under the procedures in Circular No. A--76.

.In a dissenting13 opinion filed with the Committee's report the Departmnent

of Defenise too), issue with the Committee's recommendation to develop a series of

agcev nrirgeentplhns. DOD's position waos that the extent of R&D activitics

in POD in!nke3 ovcn r4 DO,-,QLeac of crilcria ma'q~arae I cl Departin't-'i

of Defense supported the Position taken by thec House Ariried Services Committee

in 1house Uc por't No. 95-1118, 'May 6, 1978, whiNch would completely exclude I'&D

activities from application of the Circular. 1 6 This approach alro would exclude

those R&D activities which would not be classified as governmental functions

under the Cornmrittee's recomnmendation.

At this point the application of 0iMB Circular No. A-76 to R&D activities

is still "up in the air." Section 802 of the Defense Authorization Act, 1980, 162

exempts those DOD activities in the area of R&D performed by DOD scientists,

engineers and technicians, as well as R&D activities performed for DOD by

private, commercial sources. Not exempted tire activities that provide operation

or support of installations or equipment used for R&ID, including maintenanec

support of laboratories, operation and rnaintenjimcc of test ranges, and maintenance

of test aircraft and ships. 163 'The provisions of Section 802 will survive fiscal year

16480 and remain in effect unles~s chnnged by specific action of Congress,
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For noii-Dt) I)[es-c:1irch aid dcV lOkj,1, .nt aeti\vitiCs OI P hiS inforil, 11y

extended the one-yelr deferment for application of the pr;ovisions of the Circdlar.

Therefore, the evaluation and review procedures of Circular No. A-76, including

the requirement for use of cost comparisons, is limited to new starts. OFPP has

indicated a formal announcement of that p'artial exemption will be issued in the

near future.
1 6 5

The treatment of Government-owned, contractor-operated (GOCO) activ-

ities has been analogous to that for R&D activities. Government-owned, con-

tractor-operated activities were excluded from coverage in the earlier versions of

Circular No. A-76. This was done through the definition of "Government

cornmercial or inrhlstrirl cetivities" which icl,)(led only those activities "oper-t(Y

and manred , n ex( c(,;ve \ zcn,. " 6

The appi-oach taken by the bulletins which precedcd the Circular was

slightly different. 'Bulletin No. 55-4 specifically excluded GOCO facilitics from

the evaluation and review requirements, but such facilities were subject to the

requirement for inclusion in an inventory report to be submitted to the Bureau of

the Budget 1 6 7 Bulletin No. 57-7 completely excluded GOCO activities since it

contained no requirement for an inventory of existing activities. 1 6 8

With the issuance of Bulletin No. 60-2 the exception for GOCO activities

was deleted. It provided for tin evaluation and report of all commercial-industrial

activities not evaluated under the previous bulletins. This requirement included

GOCO facilities. 1 6 9  The 1979 revision of OMB Circular No. A-76 brings the

pendeluir back to this point, at least in theory.

Circular No. A-76 states that its coverage applies to the need for

Government ovnership in any "new start" or "expansion" of a GOCO facility. 1 7 0

However, Transmittal Memorandum No. 4 accompanying the Circular contemplates
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potential application to all GOCO activities. It indicates that a comprehensive

review of all GOCO activities is necessary to determine whether they can be

completely treated under the terms of the Circular. The partial application is

discussed as an interim measure, similar to the treatment of R&D activities.

However, there is no timetable for the contemplated review. For that reason, it

would seem the interim approach will remain in effect indefinitely. 1 7 1

Implementation

Another measure of the Circular's scope is the extent to which specific

actions or functions are required to implement the policy. The actions required by

the Circular essentially are the same as those contained in the early bulletins and

previous versions of the Circular. These are the compilation of a complete

inventory of all Government commercial and industrial aetivities and contracts

subject to the coverLge of the Circular, 172 and the review of each such activity in

the inventory to determine if the existing method of performance continues to be

in accordance with the policy and guidelines of the Circular. 1 7 3

During the period of public comment preceding issuance of the revised

Circular, implementation was one of the most criticized aspects of Circular No.

A-76. 1 7 4 The principal shortcomings were identified as a lack of consistency,

predictability and equity in the implementation programs of the respective

agencies. 1 7 5 To partially alleviate these problems the revision required publica-

tion of an advance schedule for reviews, public access to all reviews and decisions,

and procedures for independent administrative reviews and appeals of disputed

decisions. 176

With these requirements to provide a level of visibility and discipline and

to enhance the level of management attention, the Circular continueg the

177delegation of the responsibility for implementation to the executive agencies.
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The overall responsibility is assigned to a designated official at the level of an

assistant secretary, with subordinate contact points for the major components.

The agencies also are required to promulgate implementing directives "with the

minimum necessary internal instructions." 1 7 8

It would appear that the implementing directives are visualized as little

more than a source to identify the designated agency official and the contact

points. While this interpretation would foster greater consistency in the implemen-

tation programs by eliminating divergence by the agencies, it allows little room for

amplification of the procedures for inventorying and reviewing covered activities

or eliminating ambiguities in the circular identified by the agencies.

Inventories

Under the Circular, the agencies are required to prepare and maintai, v.

complete inventory of all "Government commercial or industrial activities" which

they operate. In addition to general descriptive information, the inventory should

include some specific information for each activity. These are: the amount of the

Government's capital investment, the annual cost of operation, the date the

activity was last reviewed, and the basis justifying continued performance by

Government personnel. The inventory must be updated annually to reflect the

results of reviews conducted under the provisions of the Circular. 1 7 9

For the first time with the revised Circular agencies must also inventory

contracts. This requirement extends to all contracts with a dollar amount in

excess of $100,000 annually, and which cover services which the agency determines

could reasonably be performed in-house. This requirement excludes contracts

awarded under a "duly authorized set aside program." It includes activities that

have been converted from in-house performance to contract performance. 1 8 0
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In addition to general descriptive infoi'mation, tle inv('ntory must include:

the contract number, name of the contractor, contract period, period of any

options, and the total contract price or estimatcd cost. Periodic updates are

required to reflect the exercise of options or termination of inventoried contracts

and award of new contracts. 1 8 '

The requirement for inventorying contracts in excess of $100,000 contains

one ambiguity that has not been resolved. On its face, that inventory is limited to
I.

contracts "for services which the ngency determines could reasonably be performed

in-house. " 1 8 2 It would appear it does not apply to contracts to furnish "products."

The ambiguity is created by the fact that the Circular also states a general

requirement that each na,--ney Uill compile a completc inventory of all "corn-

mercial and industriA l sti'it, .s ubj :et to the Cireulhr." That statelent

covers all Govern.,men t commercial and indutrial activities and contracts to

provide a product or service. While, as a practical matter, this does not present a

significant problem of any great magnitude, it is unclear why supply-type contracts

are not to be inventoried.

Periodic Reviews

Due to the way the Circular is worded, the effect of this omission is

carried over to the review requirmnt. The first step in that process was

preparation of a schedule for the review of each commercial or industrial activity

and contract "in the inventory." Since only service contracts are inventoried, the

scheduling requirement contains the same limitation.

The purpose of the schedule of reviews is two-fold. It gives public notice

of the timing of reviews and it provides for periodic evaluation of functions to

determine if the existing method of performance continues to satisfy the criteria

established by the Circular. 1 8 4
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I,0

The schedule for review of in-house activities is to provide for iniiul

review of all activities during the three-year period following issuance of the

Circular. 18 5  The Circular contemplates that all exeluded activities, including

governmental functions, have been eliminated from the inventory and schedule

prior to the review process. Excluded activities are not subject to either the

inventory or review requirements.1 8 6

As part of the actual mechanics of the review process the agency is to

determine initially whether the activity satisfies one of the e', for either
"no satisfactory commercial source availabl or naional 188

neither exemption is appropriatc:. a cost comparison must be eonductc:d to

determine whether continuatioll of in-house po'rforinauee is justified on te ba-sis of

relative cost of Government and contractoL' performance. -

For contracted activities the schedule for review must show the date that

each contract will expire and the date for the review to determine if contract

performance is to be continued. 190 That review does not neccssarily require an

actual cost comparison study. The agency is required to conduct a preliminary

review of the contract cost. In addition, it would seem that it must make an

informal comparison with a preliminary estimate of the cost of in-house per-

formance. The purpose of this informal cost comparison is to determine whether it

is "likely" that the work can be performed in-house at a cost that is less than the

cost of contract performance by a differential of 10% of Government personnel

costs plus 25% of the cost of ownership of equipment and facilities. When it is

determined that it is likely that in-house would be sufficiently less costly, a

"formal" cost comparison is to be conducted.
1 9 1

The review requirement is a periodic, recurring one. After the initial

review activities approved for continuation will be reviewed at least once every
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five years. Hlowever, this I'equiremnent for subsetjuent reviewvs call be waivedI by the

agecy head when it is determined that the circumstances supporting the initial

approval of in-housc performnance are not subject to cha-ncge. 'rhl activities

affected tire retaine on the agency's inventory for purposes of identification and

copies of the justification must be made available to interestcd parties.19

Summary

Perhaps the best way to sumnmarize the application or scope of 0MB

Circular No. A-76 is to state that it applies to all commercial or industrial-Iype

activities available from commercial sources within the United States, its terri-

tories and possessions, except consulting services and major systems acquisitirons.

It has only, pirti-A ,pp)ic,-tion to R&D and GOCO activities. Covern-e tniggl-rs

complote i8ad -ccu,-ale inventories rf those activities arnd p i,-odic- reviews of the

method,; of performiance to ens ure conformance to the policy of reliance on thec

private sector in circumstances in which it is feasible and cost effective to do so~.



CHAPTER3 FOUR

COST COMPARISON STUDIES

0Over view

This ehaptcr considers the purp-Iose Mid USe of cost comparisons, the

histo ica1 devolopmcnt of the reurmnthe proceSS Of CStimn;ti~r the Costs Of

in-hou-se perforrjnaiinee, the firm bid pr'ocedre for cormriiug those costs with, thn

co-t of contraet iwrr-oul 'rid ':0111C SP.Cinl Pro'AcPs a-;,oeintcd with oco '--

studies.

Requirement for sof Costo~wfos
Historical Perqpective

Cost Comparisons as a Check on Competition

Thc third precept of the policy statement announced by 0MB and OFPP in

the revised 0MB Circular No. A-76 places economy and efficiency of Government

on the saine level as the established policy of reliance on private commercial

sources to sulppl)y the Government's needs. In the area of commercial or industrial

activities, the lowest cost as determined by a cost comparison hans become

synonymouis w.ith ccoriomsic mnd efficient operation of Government. 19 3

The rule concerning cost trecatment may be simply stated. A Governm ent

agency is rimthorized by the revised Circular to establish in--hlouse capacity or to

continue nn existing act ivity to provide a product or service that is obtainable from

n privaite :our'ce when a compmrit ive cost anailysis, prepared is provided in the

42



cost Conlp rrisoni I Ta i .c4ok, ilrahen tes; tha"t t hc cost of i n-house prvform ince v.'old

be some degree lower thvin tlic cost of ohi aii ig the produc t oi- siervice fromn a

comnmercial or other nion-erl ourec. Th dgree of cost saving", or "cost

diff eventjial," required is dotermainmcd by elas,,ifica tion of the activity as either

"existing" or as a "new start 9

Thc idea of comnparing the cost to the( Govcrnmnent of buying goods and

Services On L11e corncrcial nmarket awiinst the cost of producing or providling the

goods or services with Gov"- 'numCe cnoyces is not uniq;uc to Circular No. A-76.

Bullet in No. 55-4 providled thlit the "rclative costs' of Covc~me-int Opora tion

comiapzreld viih pi '2),, efrom i \'o te OcrC v.-ould be -i fac tor in 11 ic d(crwi a ii

tion t)~~ [9 I i'o .2~a i s rip od~d1.

in 0os ;h at un, rvt 1. at 11n~ aC eases inl v.hich the i>JC'Li ecn

t It t I :,rchm e,( N ' ' Coeixace el ot ho p-LI "k '_<c ( on a cupait ive La ', -nd ol

not be obt died at rc c eprices L"0" piam vate i ndustrV.'115G

Subsequent intcrpretrition of this provision by 0MB limited cost considera-

tions to those situaWtiOns inl which "adequate competition" did riot exist among

Private sources.1 9 7 Comnpetition in the marketplace was coandeWrcd a suffioient

cheek to assure reasonable prices. Taking the literal meaning of OMBi's ex\pla-

tion, cost comparison studies essentially were to be used only when there was a

sole source or no source. In other situations the work was to be contracted withonut

a cost comparison and despite potentinlly lower costs through Gov'ernment opera-

tion 198

Federal employee unions complained bitterly about the lack of a compara-

tive cost analysis in the decision-irmuking proce!ss for contracting out; 199 however,

subordination of cost considerations or consideration of the impact on Government

employee positions appirently wats a conscious policy docision. This was reflected



.14

in the :Pfgst ttemcit of policy in fa;vor of coionmer1ciii contr~ieting. If the

prdc rsrie -i vial :>ro::in; a::~ prvt en(rpi j t2 ro0 t ,h ordinary

From the pirspcetive of commercial firms the piovisiofls of the B~ulletinl

appeared equLally unuaal.Industry complained about the implicit exception to

the policy which allorwed in-house opcration if no competition existed among

commercial firms at the time of the review. It was their view that there could be

no existing competition among private busine:;scs for work uniquc to, and

previously eondlucted( solely by, the federal (rovcrnment. They airgued that cos.t

coinparis ons should be roquired if commercial businesses wvere caipable and williag

to cntcr the- field.:? 01.

"relative Cost"'. Th~e a!'gtu enit on ti mAt viIw ati th the fc Jeral govormi i ct had

no businieSs conducting commecrcial or indust rial activities alt oll, and that the

respective costs %yere not comparable because the cost accounting meothods used by

private companies were not customarily used] by Government atgenucs. They

maintained the result would be incomplete cost data for in-house operations,

making tiny comparison study inaccurate, biased or impossible. 2 0 2

Ostensibly, Bulletin No. 57-7 was issued, in part, to further refine the

concept of relative cost and its place in the Government's make-or-buy decision

203process. Like Bulletin No. 55-4, Bulletin No. 57-7 provided that the relative

cost of Government operation compared to contracting v.ould be a factor in the

decision between alternatives when "the product or service cannot be purchased on

a competitive basis and cannot be obtained tit reasonable priecs fromn private

industry.,,0
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'1'e c~ijfiatiriwPhl B1triltin No. 57-7 provided Wais th-A prices .vere to

becCons;i horcd reasow!1)l, %,,when the price to the (iovern men t wvas not grcatcr thanm

tile lowest price obtn,;1red by other purchasers, taking into consideration volume of

purchlases and quality of the prodmhiets or services. Onily in those cases whenl thle

product or service could not be [Aur'ciied onl a eompotitivc basis, nor tit a

reasonable price onl a nonom-peti live basis, Wa aCost study :pprop~iate. 2 05

The effect of thc "cla-rification" W iis to further rcs trict considcrations of

potential cost snVjli45- thvoiaf* Govecrinment operation. Procurement from a sole

source (it a greater cost vwas to he pi-Cfelred, so long as the sole source did not

discriminate against the ocnet by chrigit a higher price than it ch.arged

its private-, coinin(roi:l str'.

Cost &S anL rn to the, P(,licy of Reliance
on Pu-ivritc co.

The first recognition of cost comparisons as a justification for continuation

of Government operation of a commercial or industrial activity came about with

the issuance of Bullctin No. 60-2 in 1959. That Bulletin provid]ed the basis for

in-house perform ance, despite adequate competition am ong commercial sourcs,

upon a showing of "compelling reasons for exceptions to the general policy." Lower

cost was the basis for- the second "compelling reason" exception. 2 06

Bulletin No. 60-2 provided that Governmcnt operation would be justified onl

the basis of cost only if the direct and indirect costs were analyzed on a

comparaible basis, oind thle differences were found to be substantial and( dispropor-

tionately large. It did not prohiibit procurement from a mnore costly source.290 7 ,To

eliminate soine of tire amnbi-uities surroundinf, the terms "direct" orc! "indirect"

costs which surfaiced under B~ulletin Nos. 55-4 and 57-7, Bulletin No. 60-2 spelled

out with more detail the direct and indirect costs to be considered.2 0
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EveCn thoutgh Bf''tnNo. (30-2 rcLa, J..c 1l1 reil " oi~hl the 1)-;1>'

of lowcl' cost as justi fi;t~of for Govurnliln~t pnfri1i":,IHP iCCtit'e~ i of

lower cost thr-ough Gover-incirt oporatioli \YIas not a c~s'te blIA-iho. As a

continuation of the original objective of promoting economy ;and cficirney in

Government, it also r. piircd a eo;prchcnsiv\e ecraluHot io 01 ad just if icat ion! of tUh

underlying Government needs, Of particular concrn weore cxco:sivc operntingL

costs, obsoleence, future replacelnciit costs and low rates of util"Ix:ation. 2 0 9

These conicideratioalS also h1ad oni inpoetA on utilizotion of cost eonT~x:loIr,

studies. Presuinhly, any one factor could have mitin lcd a1gainst in-- honsO,-

periformance in favor of liri)( -lion, curtaoilmaent or climains tion of tke C ovs'rnm cr1t

need nitgte.Ol if th- 11c-.( jlvnt ifial >c.L: n.*in

of the copinpclig nccd for Ccvi iilont O(m~ .. ~nt ,ml~g ~

Cost Conaeic ;U! ,Or 5011,(Circulaor "'o. A 7(3

In actual pr-actice, it seems cost consid>0 Im t ions the v w .rctie p un oa

factor in the inanagrement decisions to continue, ourtnil oi- terrl: -'.t" Govyi wlimo !It

operation of commercial or iiiNdustrial activities. If it wsr 2lyo

gerially expedient to contract, the decision was iri Ic rg0dr.of cos t

factors. 21Under the bulletins no cost justLification v:,s rerkuire d in orde'cr to

supply products or services throug-h coimcr-imil contract iu procedure'. The solc-

use Of cost compaWris ons whs to jus;tif.y in-h ouse I)el'forrnanoe ofcord

function'.21

It wals, in pairt, tho lack of elaphlisis o:1 cost consi"derations that lenid I1 it

General A ccountinug Office (GAO) study of tochinioal ser vice conltractin)g by Ih

Departin (lit Of D) fe!nso in 1964. TIhe C TAO vorill(Wed that "11)ill-Pt il so villgS we:100

he possible by cOniver t i lit; the work to Govcrn mnt operation with C overn a'it
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v 1)pi a)yc c.s. '['h 13p~cns n of tint rehrt and ti ci dod st t!(11i by the

Civil Service Coin a i -sioii, the 1)ep:r merit of Defense laid Con ji'.-: in cufll-

IIIittees were the inost si111 ifio it ec t1'i 1 influences on the Exectivt \' Yath

leadingj to iSSUnRiec Of the fir'st Bur11Ckau Of the Rudgret (BO0B) CircUlar 14o. A-76. 2 1 4~

Wvhile 1013 Bulletin No. 60-2 had bascd the policy of Govcrrimicnt jre~n

merit from commrinal sources oil the de.sirability of supportinug tll, pri viite

etrrs2systemi CirCUI ':NO. A-76 limite'd ti t gecei' polic cto i''~2

at tetie ofis"1Qthe Circular's objectives; were to a-surc tim t

progr ms wre p-rfo'm ed with inna :iimturn c-fficienicy, cffCeCtive-ne'.- :irVd cnm.

ivel? fn ctiVU ~ ~'c'>n' polie of' Pc-l'in c: Ca plie eh : . c21 6

TO ac> e o C1;"~voe Ciircularc No. A-7C r(-'e;uhcd li:.t a "u(':

to ~ ~ ~ ~ ~ ~ ~ ~~~-'-G K vLo ~'e~~a ~rto fat eIxty for reasons in~vo!'9vc

costs be suppcwit (a] by ai coc api tn I. 'o cost anaulysis wvhich riisclo eCrl, as :ncwu!'tc~y as

po:'a i , the differ-,ne i:' !Mw eeu the costs v~liil cithe Govuern t woui f incur und1er

each alte:rnative. 217 It also requlired cost compnrisori studies ihefore deciding to

i-ely upon a conuiicinIm source if the terms of the contraict w-.ould e(quire

Governrn eri.t finrcim nru excess of $50,000 for the costs of facilities and equipment

to he construeted to Government specifications.21

On the other hand, 13O1 Circutlar No. A-76 required that commercip.l

sources he ivced, without cost compnrisori, for products or services costii-g less than

$50,000 1,,-- year , al~e~s retison existed to hal icvv that inadequate com~petition or

Other Cu ciors were Cz.ausing conniercial pr'ices to be unreasonable. II ov'-e\er, cxcii

in tho.se oa-ses in which thr-'e v~'s t) finding tlint in-house performance wvould cost

4 less than the estiimated cost of commercial contracting, the Circulair required

"reasonable cffoi'ts to obtain t-tftct ory prices froin cxk5titV cormmercil sources

to deviop other cowmoircialI sotirccs. ,2 1 9
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When BOB Circular No. A-76 was revised and reissued in 1967 there was no

change in the general policy of reliance on private enterprise, or in the philosopliy

behind use of cost comparisons to justify Government operation. The revision's

purpose was to clarify some provisions of the earlier version and to lessen the

administrative burden of implementing the provisions of the Circular. 2 20

The pirincipal clarification in the area of cost studies was the inclusion of a

statement that cost comparisons were to be made in finy case in which there was

reason to believe savings could be realized by Government performance of

commercial or industrial activities. This was an extension of the provision in the

original Circular for such studies when facilities and equipment costs exceeded

$50,000.221

RequircemenA fol" Cost Comp!ri'oIS U nder
OMB Circular No. A- 6 (l ,9)

The years following issuance of the 1967 revision of BOB Circular No. A-76

were marked by controversy. Much of this stemmed from the addition of the

requirement to use standard cost factors for personnel costs. These were initiated

in 1976 and suspended in 1977 with the announcement of a comprehensive studs to

reevaluate the policy and guidelines for relying on private enterprise. 22 2

Following completion of the study and consideration of public comments on

proposed provisions, the revised Circular No. A-76 was issued. The revision

restructured the basic policy to incorporate the three, co-equal precepts of

reliance on privle sources, in--house performance of governmental functions -nd

use of cost comprisons to identify the most economical source of supply to sntj.fy

the Government's needs. 2 2 3

The announced objective of the revised Circular was to create a system

capable of producing consistency, predictability and equity for affected workers,
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agencies and contractors. In the area of cost comparisons the objective was to be

accomplished through adherence to "common ground rules" and use of a stun-

dardized procedure for cost studies. 2 2 4  The procedure is outlined in the Cost

Comparison Handbook issued as Supplement No. I to the Circular. 2 2 5

There also were some changes in the Circular's requirements for use of

cost studies. Beginning with the recommendations of the Commission on Govern-

ment Procurement in 1972, and followed by periodic GAO reports, there had been a

push to raise the dollar threshold below which commercial contracts were to be

used without a cost comparison. 2 2 6 The 1979 revision adopted these recommenda-

tions in principle. Activities below an estimated $100,000 ir operating costs are to

be performed :, contract unlers in-house pcrfornmRnce reualifics under an exceptin

to the general policy on a btis other than 1ov,,cr cost. lIow,'ever, as under t

earlier versions of the Circular, if there is reason to believe that inedcqu! ,z

competit.on or other factors are causing commercial prices to be unrcasonabe, a

cost comparison may be conducted. 2 2 7

This exception for inadequate competition is a limited one. The Circular

requires that reasonable efforts should be made before conducting the study to

obtain satisfactory prices from existing commercial sources and to develop other

competitive commercial sources. 2 2 8 Such efforts must comport with the procu --

ment statutes applicable to the respective agencies. 2 2 9

Treatment of covered activities with estimated annual operating costs

exceeding $100,000 varies depending on the present method of performance. For

existing, in--house activities, a cost study must be conducted to determine the

relative cost of Government nd private performance. 2 3 0

Existing contracts are further subdivided. Contracts which have been

awarded under the Smtill Business Act set-aside programs are not to he revie\ed
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for possible transfer to in-house performance.231 Other existing contracted

activities receive an informal cost comparison or review to determine "whether it

is likely that the work can be performed in-house at a cost that is less than

contract performance by 10% of Government personnel costs plus 25% of the cost

of ownership of equipment and facilities." Only if lovwer cost through Government

operation is determined to be "likely" is a cost comparison to be conducted. 2 3 2

Periodic re-evaluations of both types of existing activities are required.

In-house activities are reviewed according to a published schedule, at least once

every five years. 2 3 3 Contracts are scheduled for review prior to the date of

expiration, including option periods. 2 3 4

The rcmsining category of commercial and industrial activities is "new;

starts". 2 3 5 Activities to mect a new requirement or to create new Governuont

operations require a cost comparison analysis prior to authorization of in-house

functions.2 3  When in-house performance is not feasible, or when con tract

performance would be under an authorized set-aside program, a contract can be

awarded without conducting a cost study.2 3 7

Surprisingly there is no express requirement to conduct cost comparisons in

those other possible cases involving new starts when in-house performance may be

feasible, but the agency wishes to contract for reasons other than cost savings or

on the basis of an assumption of lower costs with contract performance. 2 3 8  A

fairly strong argument can be made that such a requirement is implicit in the

statement of policy and from the intent of the Circular's provisions read as a

whole.

The third precept provides that the American people "deserve and expect

the most economical performance and, therefore, rigorous comparison of contract

costs versus in-house costs."' 23 9 While the intent to encourage cost studies is clear,

the statement does not expressly require any action.
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Perhaps the strongest argument that a cost comparison is required in all

situations contemplated by the third precept is that the Circular contains specific

circumstances under which a contract can be awarded without conducting a

comparative cost analysis. 2 4 0 It would seem that by negative implication a cost

study would be required in all other cases.

On the other hand, the arguments against a requirement to use cost

comparison in such cases have the weight of history and experience behind them.

The bulletins did not require cost studies to support a decision to contract for

needed goods or services. 2 4 1 The 1965 GAO and CSC studies demonstrated that

such decisions were being made. 2 4 2 The 1966 Circular continued the same rule, 243

but the 1967 revision clearly proviled thnt eo';t comp..'rison studies were to be made

in -Il eases if there was reason to belicve thlat savings could be realized by

24 Ain-house perforinance. No sinilar provision was included in the 1979 revision.

Summary

Under the current terms of Circular No. A-76 a cost comparison is clearly

required before continuation or initiation of Government performance. 2 45

Similaily, it is required for conversions of activities with operating costs cxceedirg

$100,000.246 It is not required before contracting for activities with operating

costs below $100,000, when in-house performance is not feasible and for approved

set-asides. 2 4 7 It is not required if in-house performance satisfies an exception

independent of cost. 2 4 8 At best the Circular is ambiguous with respect to new

requirements to be performed by contract with estimated costs exceeding $100,000

and which are not appropriate for set-aside.

Determining Costs

Statement of Work

In those situations when a cost comparison is required by Circular No.

A-76, there are major problems for the Government in estimating the costs of
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in-house performance. In order for the comparative minlysis to be valid the

p estimated costs of acquiring the needed products or services, whether from the

private sector or through Government operation, must be accurate. To ensure an

equitable comparison, both cost figures must be based on the same scope of work

and include all significant, identifiable costs for each alternative. 2 4 9

The Cost Comparison Handbook recognizes that the preparation of the

work statement is a critical step. 2 5 0  This is especially true for service-type

activities which are labor intensive. In any case labor costs are very important to

the analysis. The Government and potential contractors prepare estimates of their

labor and other costs based on the level of effort and performance stnndard3

contained in the Statement of Work (SOW).

The "common ground rules" for cost compari,,ons outlined in Cir-cular A-7C

and the Handbook require the preparation of a "sufficiently precise work statement

with performance standards that can be monitored for either mode of - perfor-

mance." It must be comprehensive enough to ensure that performance in-house or

by contract will satisfy the Government requirement. The Hlandbook provides that

it should clearly state "what" is to be done without prescribing "how" it is to be

done. Maximum flexibility should be permitted in staffing to permit each potential

performer, whether Government or contractor, to propose the most efficient

approach consistent with its organization and resources.2 5 1

The Statement of Work is also critical in another respect. The Cost

Comparison Handbook specifies that the work statement should describe all duties,

tasks, responsibilities, frequency of performance of repetitive functions, and

requirements for furnishing facilities and materials. 2 5 2 In most instances the task

of writing the descriptive statement is assigned to the user activity, in conjunction

with a Contracting Officer. The tendency may be to be too general, thereby
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jeopardizing the solicitation. The other possibility is that the SOW will be too

specific, resulting in 9 post-award protest that the contract creates an "illegad"

personal service contract. 2 5 3

The Circular expressly prohibits use of its provisions as authority to enter

into contracts which establish a situation tantamount to an employer-employee

relationship between the Government and individual contract personnel. 2 5 4

However, in extreme cases, specifying the place, manner, frequency and timing of

performance and establishing and monitoring performance standards to judge that

performe;ce could give rise to an objection that the contractor's employees would

be controlled and managed by the Government. 2 5 5

Estimating Lahor Costs

The firm bid procedure adopted by the revised Cireul.,r essentially places

the Government in the position of another bidder or offeror. The Government

agency prepares a cost estimate on the same level of effort and performance

standards provided to oommercial firms in the Statement of Work. 2 5 6  On this

basis, and not the -xisting manpower author7ization, the Government estimates the

number and skills of its employees that would be required to perform the work.

In order to assure adequate comparability, the Cost Comparison Handbook

requires that the agency involved should assure that Government operations are

organized and staffed for the most efficient performance. It provides that to the

extent practicable and in accordance with agency manpower and personnel

regulations, agencies should precede reviews under the Circular with internal

management reviews and reorganizations for accomplishing the work more effi-

ciently.
2 5 8

While it would seem to be contrary to the best interest of the affected

employees, the federal employee unions have expressed a willingness to cooperate
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with such management reviews and reorganizations. 2 5 9  They are pragmatic

enough to see that the long range effect of opposing potential reductions of

personnel slots and relocations would mean the loss of Government operation of

more commercial or industrial activities, with a resulting total reduction in force,

relocation or cross-over to civilian employment with the successful contractor.

Almost any one of these spells a greater loss of union membership and union

strength and a greater adverse impact on the members themselves.

The importance of the manpower assessment is exacerbated in those

commercial or industrial-type activities which are principally concerned with

providing services. Since service activities are labor intensive, estimation of labor

costs essentially determines the accuracy and the outcome of the subsequent cost

comparison.
2 6 0

One factor in the detcrmination of how many employees will be needcd is

worker productivity. This is also an area of debate on the comparability of labor,

costs between Government operation versus contract performance. 2 6 1  Circular

No. A-76 skirts the delicate issue entirely. It states, as a matter of policy, that

past use of military personnel, civilian personnel and contract performance have all

been "responsive and dependable in performing sensitive and important work.",2 6 2

Despite that gratuitous statement of fact, worker productivity plays a key

role in estimating labor costs. This is true for a potential contractor's purposes, as

well as for the Government's estimate. In this more pragmatic sense there is no

assurance that the respective parties will use identical productivity factors for

estimating the size of the work force. 2 6 3  Past experience and estimating

techniques control the bidder or offeror's result. Chapter III, Part C of' the Cost

Comparison Handbook details Government procedures. 2 6 4

i
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The IHandbook's coverage of personnel costs is divihd i o o,0

direct labor and fringe benefits. Direct labor cots are to be d5:vIihcd by

estimating the time required to p-rform the work and the skill levlds i-edcd for

employees performing the work. 2 65

For existing activities the tfandbook keys the time elemcnt to the number

of nonsupervisory positions authorized for the operation. For new starts it sugge.,ts

use of prior experience for similar activities, if available, and engineering

standards or engineering estimates in other eases. 26 6

The skill requirements are stated in terms of a Wage Board (WB) or General

Schedule (S) level. These determine the hourly rate to be nultiplied by the

estimated time requirements, steted in terms of mn--hours. For ex!Aing rgo\'eIn-

mont operations ;.he Ilandboouk uses the actual rates for euirent crnployees. For

positions that are not occupied, and for all new starts, it uses sal.iry step 5 for the

required GS levels and wage step 3 for Wage Board position levels. 267 -

Additional factors are to be added, if applicable, to the estimate of direct

labor costs. These include night or environmental differential pay and premium

pay for Wage Board positions and a factor of 18% to compensate for the amount of

annual leave earned and sick leave, holiday and other leave taken. 2 6 8

Standnrd Cost Factors

For purposes of estimating the direct labor cost of Government operation,

fringe benefits also are included. In this regard the Circular establishes standard

cost factors.2 6 9 These costs are stated as a percentage of projected payroll costs

and nMdd.; additional factor of 26% to the personnel costs of in-house perfor-

mance. Individually these percentages are as follows: retirement benefits for

employees under Civil Service Retirement -- 20.4%; health and life insurance --

3.7%; and other benefits such as workmen's compensation, unemployment and

bonsuses or awards -- 1.9%.270
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'I lit 'e eT,4,t f:wti.! in ,,ncora, and the retireonv.lit factor in particular, li:ive

cn.',, ,1, , (I the rn J oriticislm of Circular No. A-76. 2 7 1 They were addcd to the

Circiul;r by Tru:::ittill Memoranclum No. 2 in 1976. Prior to that time, Circular

No. A-7, provided as follows:

Include cost of ,ll elements of co1pon,;ation mid allo;,'ances for both
milit ary and civilian personnel, including costs of retirem ent for
uniformed personnel, contributinns to civilian retircin eln funds, (or
for Social Security taxes where applicable), employees' insurance,
health, nnd medical plans, (including services available from Govern-

ment iniliti y or civilian medical facilities), living -Ill ovances, uni-
fortis, leave, tcrination nd sepmration allo,ances, travel and
moving expense, aid claims paid through the Bureau of Employee's
Compensation.'

The 1967 revi:zion of Circular No. A-76 contained the !nme ]an-unge except

in the arca of retirement costs. In that rcg rd it required inlutsion of "the full

cost to the Government of retirement systems, calculated on a normal cost

basis....273 Since the Government contribution to the Civil Service Retirement

program is 7% of the employee's current rate of base pay, that was the factor used

in cost comparisons.
27 4

When Transmittal Memorandum No. 2 added the standard cost factors, the

retirement factor increased from the 7%, corresponding to the "static normal cost"

of Government contributions to employees' retirement, to 24.7% of payroll costs.

The figure of 24.7% was based on "dynamic normal cost projections" which

recognize probable future salary and benefit increases. 2 7 5 The stated purpose of

initiating standard cost factors was to make the agencies' task of preparing cost

studies more "convenient". The intent behind the increase in the cost factor was to

bring the cost studies more in line with reality.2 7 6

Notwithstanding the purpose or intent of OMB's action with regard to the

retirement cost factor, it was the subject of intense criticism. 2 7 7 Following thereieetcsiolwn h
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change of presidential administrations the entire implementation program of

Circular No. A-76 was identified for a comprehensive review. Pending the

outcome of that review, Transmittal Memorandum No. 3 reduced the retirement

cost factor to 14.1% of payroll costs. The 14.1% figure was based on a static or non-

accrual method of computation. It represented actual payments to employee

annuitants, reduced by employee contributions for the same period. 2 7 8

The revised Circular reinstituted the dynamic normal cost projection basis

of computation for the retirement cost factor. Using cost projections for the Civil

Service retirement system actuarial model OMB and OFPP arrived at a figure of

20.4% of actual parroll costs. This was the figure included in the current

Circular.
2 7 9

As explained during Con-i-cssional hearings pricr to isauanac of 07,.13

Circular No. A-76, the dynanic normal cost is the cost over a period of time, th&t

is, on an accrual basis. In addition, it considers real wage growth, interest rates

and inflation. The Circular's figure of 20.4% is based on economic assumptions

supplied by the Council of Economic Advisors. These were: real wage growth - I

1/2%; real interest rate - 2 1/2%; and inflation base - 4%. 280

The cost factor resulting from plugging the economic assumptions into the

Civil Service actuariatl model is quite sensitive to certain changes in the assump-

281tions. The greatest impact being associated with real interest rates. For this

reason, the accuracy of the assumptions determines the accuracy and fairness of

the cost factor.

The criticism of the retirement cost factor has been centered on its

validity in light o1' actual experience. Also, there have been complaints that it

creates an unfair bias since social security costs of contractor employees do net

receive similar treatment. 2 8 2 The arguments made by the critics of the present

system have at least partial merit.
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lie actuiri'l Inodel and the econonlic a suf iiopt l ,s lt (i to ci ii1 he tie

retirenent cost factor were evaluated by the General Accounting Office in 197G.

In the resulting reports GAO concluded that the 24.1% cost factor instituted by

Transmittal Memorandum No.2 and the economic asumpntions forming its basis hi:d

been reasonable. However, GAO also recalculated the cost factor based on their

own economic assumptions and arrived at a figurC of approximately 30%. In other

words, the report concluded that 24.7% was more reasonable than the 7% figure

previously used, but a higher figure would more closely reficet actual cost

experience for the federal government. 28 3

GAO also considered the effect of an increased cost factor for retiroreent

on the outcome of cost stiV~ie,. It Vwas their conclusion th t ,os:t ,tues w.e re I-t

as lilkely to be affected by the retirement cost factoi' Ps by other influences. In

particular, GAO found that estimating the size of the work force was the matter

284
most directly oltrolling the outcome.

The conclusion reached by GAO begs the fundamental question whether the

standardized cost factors "tip the scales" unfairly to favor contracting. The

complaint in this area has been that Circular No. A-76 does not include a cost

factor for the potential liability of the federal government for unfunded social

security costs. The argument is that this potential liability is a retirement cost to

be funded by the Government in the event of contract performance. 28 5

This argument advanced by federal employee unions ignores the fact that it

is not a present cost, or even a future cost, under existing Social Security laws.

Testimony during Congressional hearings indicated that such costs would be

appropriate considerations in the event the Congress takes action to fund the

Social Security deficit. A similar deficit, or unfunded liability, exists for Civil

Service retiremont funds. This amount is not taken into account in calculating the
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retirement cost factor in the Circular. Therefore, Social Security deficits are not

appropriate factors for cost studies under existing law. 2 8 6

Full vs. Incremental Costs

Aside from the direct costs associated with employee compensation the

Circular announced a move toward full costing "to the max rium extent prac-

tical." 2 8 7 Earlier version of the Circular used incremental .o.:'5 as the basis for

estimating the expense of in-house performance of commercial or industrial

activities. The incremental method of computation was designed to estimate the

amount by which all in-house costs (direct and indir.ct) would increase or decrease

from existing levels of activity. 288 The justification fo- use of such a calculation

was that it providcd the most realistic measure avalhbe of the financisl

consenuences of dccidir.C to provide or not pr'ov'cC the product or Service

in-house.289 Eo\,,cvc i, incrementdl costig' do-s not take inlo c COuat c s sCh

as Government G&A which essentiaily do not change regardless of whether thle

activity is done in-house or by contract. Under a fully allocuted costing method
290

those costs would be allocated among all the activities of an agency.

The term "full cost" used in the revised Circular is not readily defined.

However, the Circular provides: "All significant Government costs (including

allocation of overhead and indirect costs) must be considered .... ,,291 Referring

to 'his requirement in its comments on the proposed changes to A-76, GAO noted:

"It is difficult to determine the extent to which fuller costing will be carried, but it

apparently is intended to change the method of costing in-house activities from an

incremental to a fully allocated basis." This interpretation would seem to agree

with the intent of the Circular.
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Firm Bid Proeedure

One of the most subst: tiia] ilinovations of the Mareh, 1979, revision of

01MB Circular No. A-7G was tire inclusion of the Cost CuO;ip ri-oin lha, Irbook. The

lHandbook was to be the first of a series of suppleomnts to the revi-; d Ciirular. 2 3

Its purpose is to pro vie( del aiied iistructions for (VvIlapi rg a "CompapreCllisive avd

valid comparison of the estimated cost to the Gove rnmmeat of OacqUi ring a pr d 't

or service by conrtract and of providirig it with i.H- h G 21se, C avr, I tat

resources. 1 Its objective is to establish consistcney, ',:-;ure that a,11 substan tire

factors are considorei, in eot corn paisons, and achieve uniformity amn ir;), .;ana as

in (295

Pri.' to i -i:. ,f 111C r ',i> (' :a ' : tc (f o-. C :r, I .;i

11a.',':, the see ,a o to Cos to

O\''. r(ed ly Ct-! :(.I " j i i tiv dictves. the r11(it v,',s a tack of

u ni fcr a i tY. Some a10%'cn i re -er issued i1W (-'il1c'e ti ln directives. Others p" ovr" d

for cost comparisons but used various methods to obtain cost estimates for
.996

commereial contractin.21

The most pro'vt .nt technique :'or estimating tie cost to the Gov'erimient of

contract performance was the use of informational quotes of contractor costs.

This practice was criticizk:d by the GAO in a 1977 report on the basis of its

potential to discourage sui ai ssi on of cot data, the rrnrel i ability of data subra itted,

and the possibility that prices would not be treated as firm by the potential

contractors. 297

Most of the problems found to exist ill the use of informational quotes were

eliminnated in tire firm bid procedure used by the )ep r'tinet of the Air Force. 298

This technique was adop[iled by the revised Circular for Goveri nt-w ide use. It
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com Ipet it ive fit-InItbids aridA Offer's %vith the d(Ieuen111rt ed e 4 inot e Of il- honl'c

cts 2 9 9 , he G AO's 1977 report noted( thait thiS proce"(dUre is far superior to othier

procedulres used to develop contractor cos;ts.3 0

The Cost Comparlison Handbook requires thnt the firm bids or proposals he

solicited in accordance witni the pertinent acquition regulations. l3iddcrs or

Offerors IJust be advised that kin inl--house cost esti olat e is be;11g devel op(d an1d t'A

a contract may or may not be akvarded, dcpcnding on the comparaItive cost of thei

alternatives.
3 0 1

Most criticism of the firm-hid met hod of obtainingr contract costs foer

com-parisorns hnas inlvo-1v,:d th-e eanflijclsK- ' it ;,nd the :rcv.-:a -,t nlr

intoint to &;.'ar'd ,, ecalli-ut is n Ai ' j~ii~. Wil i im.a

solicitlntiori may C: liae not I.C~dmt inll s: of the 0 1o 'e ot v St, t Im

Cam opti-olluer Ce acm-al. hais agro'.d with the C o\W iP (irt that t hom- e is an fim

intent to awa-rd a contract if a repniebid or offer is imade hy a res ponsi'_lc

business and the total cost of contractilng is lOSS than,. theI total eoSt Of inl-house

performance. Prospective contractors are informed of these conditions in the

solicitation.30

Another conflict noted involved the unavailability of the Governm en1clt

in-hiouse estimate to the Contractig Officer prior to hid opening or conclusion of

negotiations. 3 0 3 ,This practice allegedly interferes with his ahility to obtain an

independent Governm ent esti mate an1d to nISLUr thait funds ar'C ava1ilaIble for tire

procuremenC~t beforeC tie soliCitaition is iSLI'. 0 Rccnt changres in the Defernse

Acquisitionl IZetruintiern WA:\R) have clii ni Itei thesc pioW Cr15. 305
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Comparability of Costs

The theory upon which the firm bid procedure rests is that the respective

costs of in-house and contract performance may be equitably compared. This

condition of comparability hinges on the establishment of a common standard of

performance in the Statement of Work. 3 0 6 The equity of the system turns or:

analysis of external constraints affecting the cost elements of each estimate.

At the times of issuance of Bulletin No. 55-4 and Bulletin No. 57-7 part of

the justification for the policy of complete reliance on private enterprise and

complete vithdrawal of the Government from commercial and industrial activities

was the judgment that the respective costs of operation were not comparable. 3 0 7

,ith the devaCam ent of the eC:caption for disproportionately li-ther costs in

Bulctin N-o. C,0-2 thlc : : a reec < . ic, that the cost ficui-cs could he m .-,.

compart-10. To scn ; c-t tlic nddi tio cf cost cff"rcntizjs

factors in Circular N>o. A-76 rcflcctcd attempts to compensate for the lack of

accurate cost data by artificial, if not arbitrary means. This partially eliminated

the need to make time-consuming and complex calculations for the costs of

personnel, plant and equipment.
3 0 9

There remains one troublesome problem on the issue of the equitable

comparison of personnel costs. Wage rates for Federal blue collar employees are

determined under the provisions of the Federal Wage System. 3 1 0 Wage rates for

contractor employees under a Government contract are subject to minimum wage

determination under applicable federal labor standards, primarily the Service

Contract Act of 1965. 3 1 1 Since personnel costs .rc gencraliv the determinative

element in cost cornparisons, the extcrnal forces affecting these wages can control

the outcome of thme make-or-buy decision. This is especially true in labor intensive

service activities.
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The argument is that the wage systems created by federal law make the

personnel costs uncomparable. Neither the workers most affected nor their

employers have control over that decisive factor in thc cost comparison. Partially

for this reason a Study Group of the Commission on Government Procurement

noted an urgent need to eliminate the requirement for actual cost comparisons in

most cases. They would recommend a retreat to more abseute reliance on private

competitive sources or use of some other factor bc-ides cost upon which to b-se

the make-or-buy decision.3 1 2

There are certain inherent economic advantages if personnel eonsderations

are minimized. Periodic reviews or re-evaluations with cost comparisons would act

Ds a cheek on sifeant., cscalation of p,-r.n,'! eo ts. IViWenever the persornel

costs of eitho.r met."- trp, ssed the rictual pre,,i! i '' qe in the area, a cost

comp.rison would reflect more economic performance by the othor meLthod of

perf ocm I- ne e.

Buying In

Periodic re-evaluation is also one of the keystones of the check on the

contractor "buy-in". Such practices also affect the comparability of the costs of

performance since a successful bidder would be submitting a bid below actual cost

in order to obtain some future advantage. 3 1 4

Circular No. A-76 attempts to lessen the possibility of buy-ins by strongly

suggesting use of prepriced options or renewal options for the out-years. The use

of options has some advantages over recompetition. They allow continuity of

operation, the possibility of lower contract prices for contracts requiring con-

tractor investment in equipment or facilities, and reduced turbulence and dis-

pution. 3 1 5 An additional advantage is the reduction of cost through avoidance of a

formal solicitation of bids and preparation of an in-house estimate, where that

would be nppropri,;te.
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Options or recompetition lessen the likelihood of a buy-in substantially, but
they cannot eliminate the possibility. In a recent c ase considered as a bid protest

by the Comptroller General of the United States the protester, RCA Service

Company, adtted it was attempting to buy-in for its own reasons. The Army had

issued a Request for Proposals (RFP) to determine whether to contract for base

operations support services at Fort Gordon. As part of its "best and final" offer

RCA submitted a cost ceiling proposal which reduced its offered price for the base

period to an amount less than its estimated cost of performance. 3 1 6

The reason for the protest after award had nothing to do with the make-or-

buy decision: however, the protester was arguing that its proposal was v,'ron.-ly

rejected without conuiderction. It, rtionre wc:5;thrt t},ci a;mittcd Jo s s tuA: on

would provide a grealer inc,-ntive to pcrfc: ff((.tiv,v Lee u.c, it N.euld \.:', to

secure future contracts to recoup its initial "invcs;it .. 
?

The Circular provides additional incentive for buying-in on funct,Us

currently being performed by Government employees. It includes an admitted bias

for maintaining the status quo. 3 1 8  For existing Government commercial or

industrial activities Circular No. A-76 requires a cost-savings differential of at

least 10% of the estimated Government personnel costs for the period of the

comparative analysis. However, once that barrier is broken the bias shifts to favor

continuation of contracted operalions. Reversion to in-house performance requires

a savings factor of 10% of Government personnel costs, plus 25% of the cost of

ownership of equipment and facilities. 3 1 9 While the 25% may not be significant for

many service activities, the standard cost factors totalling 26% essentially take its

place for labor intensive operations.
3 2 0



CHAPTER FIVE

REVIEWS AND APPEALS

This Circul;t:' (rnovides administrative direction to heads of agencies
and does no'. staghlish, nnd shatll not be eOOIn'Lnd to create, ally
substantive o,' procedural basis for any per on to challon-e any

agency action or inaction on the basis that such action %vus not in
accordance with. Pis Ciclr xet asscfclll' set forthi

Indepjendcnt R~nvfev~evws -

The "Audi t'"nto

One olheetive of the i mapcm entit ion prog;lr in under the rcv'Id

Ci Nuo. A-76G was to bring th C;ntire Go. 11-cntmke-or -baIy 'oa

nak11img pro"Oea.S ''into ti'L Fle mmmi nuc.' The PthipaSC Of this pnHhl iv:a( !vs:. to

foster coi~csistenc\', pi'cdictz'obiiy and equity Col r feetcd vokrsamcics anlld

contractors. All pertinent informationi is to he miade availabhlc for public scrutiny

by a simnple written reqlucst. This includes information on which activities arc to

be reviewed and the schedule for review.32

The availability of information to interested parties is only one part of the

Cir-cular's equation to assure fairness and conformity to the established policy aind

procedures. While implementation is the responsibility of the- respective executive

agencies, the Circular has reduced the amount of agency discretion by providing

detailed guidel ines and procedures. However, compliance cp1forcementI is still all

internal administrative function of the agecncies.

Enforcement actions under the Circular involve two levels. One of these is

automatic, and the second is triggered by a formal request for review. The

65
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automatic review procedure is part of the cost cofizparison proce(-; uidor the Cos.t

Comparison Handbook. The Handbook requires that the completed Cost Coinpar-

ison Form be submitted to a "qualified activity independent of the cost anal,:is

preparation" to ensure that the Government's estimated costs have been prepared

in accordance with the provisions of the Handbook and the Circular. 3 2 3

This requirement for an independent intra-agency review is loosely

referred to as an audit. 3 2 4 However, informal guidance provided by OFPP

indicated that an actual accounting audit was not contemplated or required. 3 2 5

Apparently the intended purpose of this review is to assure that the in-house

estimate was prepared in the manner specified by the 1-mldbook, and not to verify

the aeei:r cy of the dollar figures entered on tle fori. 326

TeJi I .. ,o, providcs thnat 1'' illo " di:e(c!.' cilc.ay be (ist;i' rded in

th2 rcvic v. On tiae otholr hand, ",si.gjnifi,, t ""cielMil a C to e repel -d to

the party re,-ponsible for pecparing the cost comp:u'ison. The indepandent reviewer

indicates what impact the discrepancy has on the cost study or recommends that

the preparer correct the discrepancy and resubmit its estimate.3 2 7

The leverage for enforcement is rejection of nn uncorrected in-house

estimate. If the solicitation pertains to a "new start" and the estimate cannot be

corrected in a timely manner, the in-house figure is to be rejected and the

contract awarded. Conversely, if the solicitation applies to an activity being

performed in-house, and the estimate cannot be corrected within the time

specified for acceptance, the solicitation may be cancelled and the comparison

rescheduled for a later date. 3 2 8

Two points tire noteworthy with regard to this process. First, the agency's

preparer of the in-house estimate has no incentive to intentionally fail to follow

the estimnting procedures outlined in the Handbook. The Government is the only
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p one who stinds to losec under the rejection guid]elines.,* - In iw it ion, for

solicit at ions in volviljfy Current in--house act iitics, resolici I Iinn e.sscalIi ally is 11

second chance for commerciail buiessonly. The "cat is out of the bog" for, the

in-house estimate. Private bidders have all the informationl nceessury to undercut

thc Government "bid" and] force conversion to contract performance.

The second point ailleviates some of the potential sting, of this enforcement

process. The Mandbook's r-eference to cancellation and resolicitation is not

directive, It is within the agroey's discretion to cancel the sol)citation and

perform the work in-house.3 330 Certainly, such a decision should be reserved for

situations in which resol ici to tion would not be in the hest interests of the

Govcrrnment, vx.'jhin7' Ihe seriousnoess of the (iccj'micy in the, in -cste c -tnnite

nga-inst tl~e ot~ln 3;;;1 j~ 1f~ hii

The cc iajuiC "Iicniv" cv w ~iu to revs nof C i13Cirelliar A-76

included as, one of its objectives the crozation of a systeLm to assure fairncess to all

332
parties without creating a quagrmire of restrninits nd delays for the agencies.

One of the propo.s-ed provisions was a procedure for appeal of agency decisions

under the Circular. A numbe1)r Of posblties were considered inll~uding review by

0M1B1 or OFPP. That was opposed by the agencies, as was extension of the

Comptroller General's bid protest procedure to contracting-out decisions.3 3 The

final result wvas creation of a right to ain independent, objective, administrative

review within the affected agency. The Circular establishes the ba."e right of

appeal, but specific procedures are to be established by the agencies' implementing

directives. 3
3 4

Under the Circular, these agency-level appeals may be initiated by any

party "directly affected" by any "determination made under this CireUlar." 33 5
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While these wre dci join i nnt ed its nppeals it Ces< (i tdly is tinot hcr i nforii l, r ift in-

Aistrative rcview; how,,ever, its :4cope oxceed(s tlmat of the audit review conducted

follow, in- bid opuning. The determinations subject to review are not spccificed. it

may be inferrcd that it includes both the initial deteriniition whether to contract

or perform work in-house aind those preliminary determinations which tire part of

the decision-making process. 33

The critical question in this arca is how far back in the decision-making

process does thle right to appeal extend. Arguably, once ain activity has bcLn

inventoried as a cominercial or industrial activity to which the Circular applies, till

determinations; moide in accordance with the Circular or the ag-encies iniplemertir-,

(m.his silecett il iclide the dot ern !inr i o 1w

anl a!ctivity szAt Sfi -:d the paliey cxc cpti ens for eithoir n-o stifctr ca i i~

source aviakOr fC'r nlatiunll1 defens"e. It is Clearly applicale to wheithcr tl-

exception for higher cost is snItisicd on)] Ohe basis of a completed cost compar-

In addition to justifying the existence of a non-cost exception allowing

in-house performance, the agency makes determinations whdether an activity Should

be contracted without a cost comparison. These include whether the estimnute'i

annual operating costs are less than $100,000 and, if so, whether inadequate

competition or other factors igh-t cause commercial prices to be unreasonable. 33 9

It includes the determination whether it is likely that work can be performed

in-house at a cost that is less than contract performance by the requisite cost

differential. 30It also includes a determination that in-house performance 'is not
feasible. 34 1 It would seem these aire all determinations made "Under the Circular"

and subject to appeal.



TIhe 1 i git (--f appjeal. is edourly app] ~iciole to thle tilt inimte deocision v.het] of

to contract or to perform a function in-house which reflects the outcome of a cost.

colaparison study. The Circular also provides that review extends to tile

"rationale" upon which the decision was based 3412  The rationale for saying that

one method of performance is more economical thair 'he other is the outcome of

the cost conparison. Hlowever, that outcome results from following the series of

steps outlined in the Cost Comparison Handbook. For that reason, an affected

party can seek agency review of compliance with the guidelines for the cost

comparison process, from preparation of an adequate SOW and in-house estimate

to proper application of the standard cost factors. 3 4 3

Tile Circular does place limits on the right of appeal. It states that the

prozcdure mnay 1a used only to re~solve question.v of l-he dct(.:,S :t en Lc, veen

co, U-,'ct and i pcrfcri;'ia nec. Jn otl,cr woida, it (ocs not a liv to (; st lens

coe WLi'llllg w.,a ntr of a coi.Lract to one bidder or offeroi in pifcrciice to inothc,

private business which submi tied a bid or p, o,osal.3 14

A "directly affected party" may initiate an appeal by filing a written

request raising a specific objection or objections concerning an appropriate

matter. 3 '4 5 Affected parties include federal employees and their representative

organizations, contractors and potential contractors, and contract employees and

their representatives. 3 4 6  The Circular requires an "expeditious determination,

within 30 days." The determination must be made by an official at the same or

higher level than the official who approved the original decision. That may be the

immediate superior of the approving authority; however, to assure an independent

review it may be the immediate superior of the highest level official actually

participating in the decision-making process. The decision on the appeal is final

347within the agency.
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G AO Pid Illt IPro('(lIIuf

The eer Accounting Office ((IAO) bid protest procedure is a third, m1d

extra-agency mechanism to obtain review of an executive agency's determinntiWn

whether to perform work in-house or by contract. Classically, GAO bid protests

involve disputes over the proper bidder or offeror to receive award of an 9geney

contract.3 4 8  However, the possibility exists that a protest under this procedure

could involve disputes concerning the Government's make-or-buy looisiun, since

the Circular places the agency activity in the role of a "bidder" under the firm bid

solicitation procedure.3 4 9

There are many similarities between the bid protest procedures and the

intra-.--cney nFpels p7rocesS. Roth are hintdiccl by uritfcn rccij:c.sts for rcvie.',

ni m (O hy 'intric:.t o[i ''afcted' titcs, Pmud Vofdl. 'eie imin e.;nte f oli;- -f

requcsts in oider to be eon.idwed tiiicly.' /0 Also, the lu :itin r ,l .1d-ic s aail .,e

are essentially the salme for the appeafls pr-eeCdurC and bid protc-ts before

award. 3 5 '

Perhaps the greatest differences are those involving the rubrtmntive scope

of the review, and the effect of filing on impending agency oction. Therc also is

some difference in the definitions of "interested parties," under GAO procedures,

and "affected parties" under agency appeals.

Under the detailed bid protest procedures promulgated by GAO an

"interested party" is an actual or eligible bidder, a prospective subcontractor or

supplier, an industry association or a labor union, certain federal Pgencies, a

defaulted contractor, tn ineligible bidder protesting the eligibility of an actual

bidder, and a Congressman or Senator. 352 It does not include a party whose only

interest is as an expert on procurement, a concerned citizen or a prospective

employee of a bidder. 3 5 3
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*CXCeLii'-aof Of pop ie u[lv.whh;tsoff the 1);( j);. tc2t

yappeals procedure. Th11clreiihsie a apt PIC±15'

I ended to protect the rights of "all affected parties." These include

mlcontract emTployees and] their representatives, but also federal

their i epresentative organizations.3 5

I aso a distinction made between the matters considlered by the

oad rangl~e of determinations sub'ect to the appeals process. 3 55 Bid

unction within the settlemnent authority of GAO over the accounts

o agency. For this rettson, it will consider Only those protests

);pIricty of awvard of a contract under lia as or regulajtions~ h1!1vin tC

t~ of lawv. 3 ' J!n flrn of n-(cucy 0ti:'in 1acr0

~by the 3'R)r 7

Gencral Accoint ina" office rceeives a bid protest there al-c

e its placed on the iagency's award of the affected contract. W\hile

Officer may proceed wvith arrd ilei~ a protest is pending- before

(,enerol, procurem ent regrulations require that hie (a) documeont the

th a jus-tification for award; (b) obtain aipproval for award by fin

-il at it higrher level; anid (c) give the Comptroller General notice

elK ake Riward. 38Under the Circular's appeails proccdure the agency

expcditicaiy on the appeal; however, every effort is to be made

(I of the contract.

N, years the (!hem> ions of the Comptroller General hav'e held that

0* . ~A-76 Mid' its rdc 'w' Crc xprSSions Of Excoutive branch

[lot estalblish1 iglm- :Is and responsi hil it ics and which were not
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wvithinl the deUcisionl fnye--tionjS of the Gence;-11 Ae( owl1i, offij-..*10Th( iii. y U:i it

it was not a regulation in the sens'e thim t fai0111r0 of ailn agncy to coinply nay anffect

the val idity of the procurema (t. 361 In addi tioni, the d!C(+'iowi held (1 hat even u,)~l

the basis of an adin ittedIiv erroneous cost analysis7, the GAO could provide no

remedy.3 6

In 1979 the GAO changed its position with respect to wgency inahce-or-huly

decisions. The Comnptroller Genera s decision ini the matter of Crow-.n Laundry end

Dry Cleaners, Inc. (Crown Laundry) indicated a. willigness to considcer hid p:'otcesis

-concerning the propriety of certain dcisions 111,d1C Under Circular No. A-~76.'U

Even thougrh the agency wvas foillowing the ginde] ines est obli -i3d by the earl ir

versions of theli(! te ~esc is a. 1z!'i1;)meh' fc,! ' enmen'it t(es en f 11: -C

The Air Foi'-ce hdsolic-itel firm bids frolm potent':il eulltra-Cctz to

poerforml laundry anld dry cleatning' services at 1Keusler Air Fore ae M issis,-ippi.

The Invitation for Bids (11B advised that bids would be subject to a cost

comparison with the Air Force in-house estima-te, and that the solicitation would

be cancelled if the ]o%%cst bid was more than the Government estimate. Crown

Laundry submitted the only bid, which exceeded the amount of the in--house cost

figure, and the Air Force cancelled the solicitation. Crown Laundry protested to

GAO that the cost com-parison had beeni improperly conducted because of errors inl

fringe benefits rates providecd in thc solicitation. There was no dispute amlongr the

Parties that the stated rates- were erroneously hig. 3 64

In the decision in Crown Laundry, the Comptroller General distinguished its

earlier decisions. It noted that generally the Comptroller General regaBrds a

dispute over an agency decision to perform work in-house rather than by contract

as involving a policy inatter to be resolved within the Executive branch, citing
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(mu'y I( p!Iw Ie cn'emui:!mv Of CnIif orni n, IB-I 18'9 1:'0, J ul G, 197 8, 7 8- 2 ('1'I) 9.

I low evf'r, it wenit on) to hiold t hat an ;iency's u Ii 1/.:. tion oif the procure n cunt syste in

to aidI in its (IeeisIi-I iki g is detr in ntal to the sys te in if, nft .,r the ageiw-y

induces tile stibmi -ion of bids, there is a faulty ori- m i cadi ug cost coinpflri -On

Whi ch iiiate orally iffee ts 1 he dcecK on us to whother a COn trnoct will be aw,%arded.36

* 1'File effect of thIis ,,tatcm enit was not i in m edia lily clear. Tihe opinion ini

*Cr-own (lin~i id nlot Consider thle in erits of thle bid protest. The case was

dismlnse 7d wit;1oll, eesio on the bas,,is of tinmeli ness. Tlhe protester I md iccei ved aI

copy of the G ovc-rnmIn lt's inl-house cost estimuntc over two montH,. bifore tie

protest '.a2S filed. SUrD1riSin()lN, despite the potcnt jul impact of t1~e ictumr onl

ecI~IYit(uoflo: s' iI~ l<fzmlt-' eo::.J t h~r the flc7;>ii :,it

tim'h v , i r~o (1c~o- ...L liv'l - to rn 'wi !tu f(,,r U:..,

i;hIC~L i.>u11,, 10ep~~ t th ti;Jm;e( iUlCi.'

IIo Ie lN t hid protest .e",~ it ile subjcL of OtlIC(i;'cu11r 110. A-761

vm ws St. Joseph Telephonec &: TIelefjr-ph Corn puny (St. Josecph). Th Ilat opinlionl wvas

iSSued( jU.st two week\s after Cr'ow n Loundry, but, unI ike Crown Laundry, St. Jose"ph

involved interpretation of the 1079 revised Circular.

Thie St. Jose.ph protest resulted from a solicitation for the uchs of a

telephone system. The protester w-,as excludled from bidding since its bu.- incss was

leasing and il (tint ,iiii ng such eqluipmnent. In this ease the Corps of Dngineers

intended to perform thle operation and maintenance functions with in-housec

personnel without a cost comparison std.368

The basis of the pro I (St isthat tilie so] ici t~iion was unduly restrictive of

Competition and Ilhat it violated the policy estalblished by OMIB Circular No. A-76.

With respect to thle alleged violation of the policy (If the Circular, the Corps

argued tha t the activity c a me within thle eXCIlusion for "governm llenltal

fu netions." 
3 6G9



Il&(rii)ft (uWi{or(l~iliUtS( t 'V ith it :uJ thQ chlic

i y tile pvot(-;tcl' O Cire tilr No. A-76. It(e 2 t e i alc

post tiofl thait (letetIill'i ttionls i Sde und1(ot the( Cir-clr S~uch (-S to OpolaICt cmtd

rinoiitanil eqnIlip);ailt with Governmicnit pers;onnel,''u- tauttve of iExecutivc pci icy

which at e outside I ho soope of tchi (Id prol os't dcoi ionl-ta a king~ 'LIcc;S." 1 0

The distinction betwvcti thc position to ken inl Crowvn Laundlry iind tlVrt

takenl inc St. Joscpi I uris oil the use of the procure a ('at proco".s ill Crown Ln~y

In Croin 1Lundr1y the Air loree solicited bids with tcard contin-gent onl thle

Outcome of then cosi comnparliszon s tudy. The ratioale for the GA O pos;itionws

flit the C o-r n to et imp tl ioi tIN promised to fairly Collcidor the bids( itN rpe

to ()111(r : ;!d':k !' to tic ocrtet ii> (t( C -

of a il)Y i,; (5: 5> C-DC tonI' 11 k' . ir- ;tc l7>

In St. Josephi there wa's no0 cost Coml]parisonl. The co:ps of 1Eng~l.in's

so] i-i ted b)iCs for it'yplcal sutpply coi iliac t. There was no1p10rn considorationl of

nl-house product ionl; IJowvever, it m ight be as-suin d C ovrmin it product ion w-,oi 1(]

not have heen fcasild o. Likewvise, there was no solicitation of bids for the

necessairy operation nid maintenance0 Of the purlcha_,sed C(]uipm cuet. The a9gency

statedl that it would rely on thle eXCluijjonl of govraa ntl utions. as thle basjiS

for in-I ous performance w.ill out a cost comp.arison. In e--ssence, that was the

(leterill inaion which St. Joseph was" protesting, and the GA.O flaly rk fli- ed to

Consi der suLch taut cis wheicn not conncted with tie procuire icuit pr'o, C' s.37

Another bid pvotost dieeti :on is~sued inl November, 19'79, con.sidered tie

questions of v.'lia proem di ies wei-e reqiircd for cost cota pi ions mmlue by gacie

With in the Dope i't it (it of Defenlse, and the burden1 of proof for dnolIrb



AmeIIx Sv-ef. 2 I l T. (Ae) IJk the -lVr:' 1;it iv'~

the (iaverulaeat a(i ae to pouC.form, a cci aui'iciial Or i~ehI',tr.u u1I'Ivdt

Cove rjnment perscmilel. The firwi--hid solicitaition a:dviseduc that tlic L2ili o

rlwnirW a ('old r ic t N."o1d be do terl' I12 by the resiii I of a ecat on r i']Vto

bemae35

'Fhe Study v'illS CO!idiclut(:d U (1101(9 l{ to I" (iic di iI '' idIsM x101(7

version of the- Circalar aind inl effeet. p:,ior to Janle 90. 19?, as !,a'c y sedan~)T

814 of th:? prtiii of Defens,-e Ap:isropriijtion;ttmiio Artc, %,I).'(

he AtvIi re'. i ' V ii 1

c'O 'o( I. ) 2,

li 111] IJ' ouKl Sliculd 2ol.)!Y. I l a it 'v by Aie\ ' i t

tlO-,lio~ uea s tWL c~ o f th I c I ( c e, n'u 1 ce InI t e C-): a of

(2Seiti ll Cisianr '''vic' \,ilii en actkwaly sttin' ~ \Thir tV 1 'wi

Correoct in "'pplyi n" the p cea 'aledfor bly tl,-, Act, the puo 'st v'' - O n

the basis of the [Irot est cr's i aa iIi ty to preent jalfor'matol lieu icv \it i a to

suilwtoitiAte its limn thit. the? east vopri~ as crvliw2(US. 31

Tile docision ci en y den ionst51rate(d tliit thle protk-sterI ha"s thle h' 1 nto

deliaonArnte that the cost urp raws'iUu a l ;ia(2.1

thle n'ei(Y Ctionls wacre ill'ati P tal to the ink ,-Iilv of the Pi~'LIiwt

5't~i1''\~liii it vXdw; not cl1 oral :tatc, tin l'1f ul1111 ai ' lie

rea. olli-( baiis"' 5t'ddof ev('ill151 a' the prey;'iety of tlhe

f(tin.378
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Tile exact extent to which GAO would gro to review. contractinc-out

deci-sions was not disclosed until Februairy, 1980. Tw-.o Sepa'rate local]S of the

American Federation of Government Finployccs (AG)protested an Air, Force

decision to contract for certain laboratory functionis at JdaClellar and 1Re(bins Air

Force Bases.3 7 9  The threshold question addressed b', the Cormptroller GenralIs

decision was whether the protest by these union locals was within the scope, of the

exception drawn by Crown Laundry.

In dismissing the protest without con-sidering its merits the Comptrcllem,

General vw ,s formulating both a rule of ITstaifnIcrll arnd of "justiciability.'38 I he

decision indjicates that the exeeption to the lr'rgstandi ag reftinalF to cors~dcr

protests, eenenrnir)m thr propricty of a n -.7cnev', :U-rhvdc ~a a

na.rrow, on(, It I~ Io c,,tt pC)JL t'; I S!:h7 'Vr~~.t'

ar'bitra:x-r LOlc tcrLyT th-i crtC [ePingo'

rewew~~o (c 'tn onadcs. '~~Sili(e the Uriicr _S 11e1e n1)bdr, tC'

exception rcco-ni ccd in Crown Laudry did not apy

The effect of the "A'GE opinion is to foveelo -e th.? GAO bid protest route

to all "i.ffected parties" under the appeals process e :cept "Contractors anid

* potential contractors". However, it does not stand far the proposition that unions

* necessarily are not "interested parties" under the bid protest pr-ocedures of the

GAO. It simply means that the GAO will not considcr b~id protests conecrning- the

propriety of un agency's dcisi-,on to either perform work in-house with Gover'nment

personnel or contract for performance of the work, except those protests; fild by

an actual bidder aleigthut thc' agency had conducted a cost comparisoni which

did not conformn to the terms of the solicitation inducinil the submission of bid s.

Such reviews. are deeom ed niecssar v to preserve- the integ-rity of the procureiment

'2
System.'
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Judicial RCviCw

The final av'cnue foi- review of administr'Aitve determinations which are

part of an agency's make-or-buy decision is court action. Prior to 1970 the federal

courts held that unsuccessful bidders had no standcing to protest a Government

contract award in court. 38  The 1970 decision by the Court of Appeals for the

District of Columbia in Scanv,'e Labortories. Inc. v. S))affcr, 424 F.2d 859 (D.C.

Cir. 1970) held that an unsuccessful bidder could have the propriety of the rejection

of his bid considered by the courts. 3 8 4 Under the Seanwell doctrine District Courts

have granted temporary and permanent injunctions against award of contracts,) 8 5

held that determinations made as part of an aw;'a'rd were errone-ous as a matter of
380

law, J 38; ;-r c %-'v:rrI to a firm other then the one proposed by the

cordrac , L i: '.,r:y

Re)' tcu2< twee "A 'n theCo;'2

The o- crle.i:" of ti,' nd;ini~uativC process for relecf from GAO aild the

judicial remedies under Scanwell have created some problcms and uncertainty for

complaining parti s. As between GAO and the courts, GAO will not consider a

protest where the same issues aire before a court of competent jurisdiction, unle ,s

the court has issued a temporary restraining order or preliminary injunction to stay

procurement action pending decision by the Cormptroller General, or the court

otherwise indicates its interest in obtaining the Comptroller General's vievs on the

protested matter. 38 8

On the other hand, if the Comptroller General has already decided the case

and the contractiis agency action is consistent with that decision, federal courts

are likely to refuse to issue injunctive relief unle.ss the protester can demonstraite

that the Comptroller General's. decision was arbitrairv or capricious. 3 Overall,

the federal courts have demonstrated a great reluctance to grant any permanent



relief ,,~s the~ 1woiweient is shown to to without r~tioinl hN&F, or in \'olat%!

Of St~tUt Ory 1h011u1dirieS. :Jthabe ]i t hat the prot est cr min tsh;low a

"flaogr,,mt disreigord for the regul r1iity Of ceont racti ng proce(I are< 3 9 1 j sedof

"sloppy if not irrcgii!nr" procurement practices. 3 9 2

Justiciability

In the area of procuremen01t dlecisions Under the policy and guidelines of

0,113 Circular No. A-76 find its prcdeecssors, there is little history of jud~icial

involvem e nt under the Adininistrative Procedure Act (.'A ) 3 3a plidi h

Seamnv'l dce~don. The A PA provides judiil review to any person udversely

aIff-eted by Govraeet -;ney action. One eception to this Frcviciea ppohibits

This e, jk i.''c:u pFI r~ rv C v, w : "2, C '"'d to of an u~n'

deek'iin to contract swrk at the military ocean terminal in iRuyeam, Nov'

Jer;C-Y.~ The job of proeeu.ring cargo laid bcon performed by contractor

personnel in conjunction with Government Civil Service personnel. Following a

cost comparsion study tunder the 1D67 revison of the Circular it w,,as determined

that performance by contractor personnel would result in a substantial cost

savings. The decision to convert the entire operation to contract w~as protested by

the affected Government employees and their union.

In affirming thle uct-ion of the United StAes District. Court dinniunizg the

class action sit for lock of subject matter jurisdiction, the Court of Appeals fur

thle TIhird Circuit held that the AdiInist rat iv\' Procedure Act dlid not H ford the

plaintiffs a judicial forumn to Contest studies and] evaluat ions that formed the bas-is

for thc agency's dceisom 3 9 6 The rationale for the holing wus that thc agmecy's

decision was "comnmitt ed to agency di scret ion by la w" Whin the m eani ng of the

A PA a 11( thus wa(s no0t subjct to jud(icial reCview.



'The opinion indicated thait the existenwc of fi'oe(i Seretjoliry povwer illn

agency silgecsts that the challenged decision ustlhe product of pol itical, iniii itory,J

economic or managerial choices that wverc not susceptible to judicial review. It

also noted that courts have been particularly inclined to regard as unreviewvable

those aspects of ag0ency decision that involve a considerable degree of expertise or

experience, or that are ha ,ed on economic projections and cot _nay"s.3 ~

Considering the provisions of 5 U.S.C. S3O5 and Circular No. A-76 the

court concluded that it wvas never intenided that the plaintiffs be given a judicial

forum to Challenge the studies and ev'aluations forming the basis for the agencyls

decision. It found thant the managecrial decision and the studies leading, to it

nvolve'd 'qelnsof jdmatrccq 'iri g clo. e u-v iied nice choi ces." T! .c

st atutory en!d 11oa r' :cii t [ ovirlc( ,InY l'u&s or, sp fcan thmt

would per mit a court to ajl tovgcaotswith tile fur ia ul as, factors and

Cost projVietiOns used by Ut _ ie eger' "

The statutory scheme exaiiied in the opinion was the grant of legislative

authority to executive agencies to prescribe regulations to (,over "miatters per-

taining to the eraployinnt, direction, and general. administration of per-

sonnel . . 'The respective iagencies are charged with responsibility of reviewing

activities systematically to determine the degree of efficiency and economy in the

Operation of those activxities. 40This analysis of the stat ute is equally pertinent

today, since there has been iio significant change in these provisions.

Turning to the Circular, it noted the nbsence of a specific standard or

guideline for deciding whether savings weesufficient to justify a Continuation of

existing Government commercial or inidustirial activities. The Army regulation

included factors that were required to be considered in the decision-making proccss

and specified cost elements, but the Court found the regulation spoke only in
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general terms and also contained "no precise standard" against which to measure

the various options.
4 0 1

The Court placed great significance on the policy statement favoring

private enterprise and making in-house operation the exception. It also considered

the fact that the Army was implicitly permitted to consider "non-quantifiable and

non-cost-related factors in deciding against continued in-house performance." For

those reasons it held that neither the Circular nor the Army regulation provided

sufficiently precise "rules or specifications that would permit a court to adjudicate

plaintiffs' disagreements with the formulas, factors, and cost projections relied

upon by the Army." The Court concluded that ".... the type of decision made by

the Army here is ne cess rily a matter of j[1dgment and mnn-erial discretion, rd

is by and lar:e an inarprop! iatc sutjct for judicici review." Therefore. it refuyei

to rci\',i the accuiacy of the cost-analysis studics-, made b)%y the Army in tis

402
ca s.

The Third Circuit decision in Local 2855, AFGE, considered the provisions

of the Circular as they existed in 1975, the time of the cost study and solicitation.

The 1979 revision affected many of the provisions upon which the court relied to

demonstrate that the fundamental decisions under the Circular were committed to

agency discretion. For example, the court had emphasized that the Circular did

not contain any specific standards for deciding whether savings were sufficient to

justify continuing an in-house Government activity. 4 0 3 The current Circular and

Cost Comparison Handbook provide more detailed guidance on procedures to be

used in making cost comparison studies. As yet there has not been a judicial

decision considering the effect of these changes; however, a critical analysis of the

more significant changes would seem to indicate that the court would come to the

same conclusion that Government make-or-buy decisions under OMB Circular No.

A-76 are non-reviewable.



The 1979 revi.sion essentially begin~s with ii sta'tement thAi judicizl review is

flot initended as ain appropriate maethod of reli~ef. It provides:

This Cirl-]fr provides admninistrative dii-ection to heads of vfgCecy
and does not establish, and shall not be construed to create, anly
sub)stantive 01' procedural basis for any pr:iSon to ch;1lcn(,c any
agency action or inaction on the bwsthat sucwh ac-tionl .,,,s not in
accordance with this Circular, exceib 'S specificzilly set forth in (thle
procedure for intra-agency appeals).'

Notwithstandingr this languagre, the Circular provides that no executive

agency viii engage in or contract for commiercial or 'industriail activities except in

accoiirce with the provision olf the Circular, or as otherwise provided by law. 4 05

A decisio(-n for in-l'ouse performa-nee bas'ed Onl eCaomy011 musIt he sup--Orored by 0

dot,61kd Cos t t.a~.rs ll.ea ntis I c )lrd, i t pieuviQ. t:;,t itn c:,:i

inl-ho.U'se activ Vwit Huot be ooavteited to on~at cf~a ~cc the, b-is oi

economy unless it %-.ill result inl savings of at least V10% of the estimated

Government personnel costs for the period of the comparative analysis. 1 0 7

Likewisec, a "new start" will not be opproved Onl thle basis of economy unless it will

result in savinc-s of at least 10% of Government personnel costs, p us 25% of the

cast of ownership of equipment and facilities, for thle period of thle comparative

analysis. T,Hie Circular also specifies cost factors to be used to calculate the

cost of Governmen~t operation on the one hand, and a factor to be added to thle cost

of contracting to cover the Government's cost of administering the proposed

contract. 4
0 9

The Circular continues something of a bia,; agafinst ian-house performnance,

which was considered so significant bjy the Court. Activities which a- c not

classified as "governmental functions" must meet one of thre possible exceptions

in order to be justified for in-house performance. 4 1 0 T he third of these exceptions
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requires the evaluation of relative costs of each method of performance as outlined

above. However, explicit or implicit permission to consider non-cost-related

factors in deciding against continued in-house performance has been eliminated.

The Circular specifically provides that unless continuation of in-house performance

is justified as the only available source or as necessary to the national defense, a

"cost comparison must be conducted to determine the relative cost of Government

and private performance.' 4 1 1 The only exception to this rule is that contracts

with an estimated annual operating cost of less than $100,000 "ordinarily" should be

contracted without the delay and expense of a cost comparison study.4 1 2

The general rule is not the same for new activities. If the activity is not

currently beint pcrformed by Government personnel, it may he contracted without

a cost comparison whe;- in-house prfcrmnncc to mect a ncw rcquirnemcnt is Y:r't

feasible, or when coal;ooL p-,rifizfnce would be under an Lui"hur'izud set-os:,5-

program. 4 13 Similarly, a formalized cost study is not required for reviews of

existing contracts if the agency head or his designee determines that it is not

"likely" that in-house performance would be sufficiently less costly. 41 4

On the basis of these changes, it would seem the Circular does not provide

"rules or specifications that would permit a court to adjudicate plaintiff's disagree-

ments with the formula, factors, and cost projections" to be relied upon by

executive agency. Agencies no longer have the extent of discretion permitted

under the Circular's predecessor directives; however, the responsibility for imple-

mentation by the agency leaves sufficient discretion in the agency to preclude

judicial review.

It cannot be said that the determinetion whether to contract for products

or services or to provide them through in-house performance is not es-sentially a

"question of judgment". It is clear that ieither Congress nor the Executive branch



intended that ''if fectC~l p)till hs e given at judicizal forurn to Cimilenge111 the StU Ii Cs

arid evi uutions contemnplnated by th hcCirelll rLIt reinC11i ns a basic iii ilnager ial

tool based onl a statemcnt of Executive branch policy.

Standing

Because of the basic uncertainty surrounding future inIterprotat ions of thle

Circular arid implementing, directives as it pertains to the matter of reviewability,

it also is necessary to address the issue Of standing to contest agency decisions.

Thle court cases which have considered rcvievwa,.bilitv of contracting-out decisions

have involved only suits broughlt by affected employees and their unions. 41 6

Requests for declairatory judgmenut or injuniction also m-ighit involve disaippointed

ibiddcrs,, eithcr eonlIc-st i n', ,,ward to moll hr i2er or Pci iC to ncr form a

In 0u-l' to d&iim-trate lkil2 rc(}u,?tc UiI to cLtukill 2I-Cviv, w, thuese

dciins, pllaintiffs IIILI:t :dke ad be 81)10b to plrove II at the Chall n-cd cc tion !I-s

caused] them injury in fact, economic or othcrwise. Seconuly, they must be able to

show that the interest they seek to protcct is arguably within thle zone of inter-ests

to be protected or r~egu-lated by thle stIat Or constituitional guarantee in

418
'uecstion. The landinark decision in Scanw~ell Laboratories, !nc. v. Sha ffer,

surclearly established that anl unsuccessful b~idder had standing to have the

propriety of the rejection of his bid considered by the courts under thle Administra-

tive Procedure Act. On the issue of standing, that ease provides authority for

unsuccess;ful bidders to question a decision to perform a commercial or industr ial

activity in-house with Governm ni-t personnel. 1

The issue of whe-ther a Government Qmjpioyce who mnight lose his job if thle

work is con tract ed-oujt has the standing to contest that decision is not as clearly

settled. Only two reported United States District Court eases have squarely



addressed tho quiest ion, mnn(l they huave rcaihtd op, e oe U!s '.C oeu, ill

light of the speciali/ed fact situntions thcse ciics tire not inconsistent inl logic or

result.

In Lodge 1858, Amecrican Fedo-eral of Govmrnmaeat Employees_v._Paine, 1,11

U.S. App. D.C. 152, 436 F.2d 882 (1970), the Court of Appeals for the .District of

scrvants c;:11,. It dhd 1na-t involvewl aia that the rk-!lniremcat for ai:<

'cost e'1n (;r othC2rOV5!i of Circul~x 3,o. A -7 rf vi3 C'1 td.,

(l the' a~~&of saI to Liatil I C ocuiL ( 1SC.1i t> !I!(

pron6~j of l dual test for Stanlding. T1ho quecstionl wNas wilcthei1' seii t ~a

creating tho N ational Aeronautical and Space Admninistration (N ASA) and excepting,

certain jobs withinl the agcJ2y from Civil Service laws brought the plaintiff

empluyees "arualbly wNithiln thle zone of interest to be protected or regulated."fil

With relatively little discussions of thle matter thle Court concIlded that tile

statutes bestowed standing upon the individual appellants, and their union as their

representative, to contest the legality of NASA's inmpleowcitation of its work force

through service support contracts. 4 2 2

In American Federation of Governmient E i iovcces, Local 19587 v

Cabwa,398 F. Supp. 176 (1975), The United States District Court for the

Northern District of Alabama granted a request by Civil Service employee,- anld

their union for a preliminary injunction to prevent the Armly from effecting a

redluction in foree. and to prelude award of private contracts which would caulse a
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reduction in force. After a hearing on the merits the Court denied a motion for

permanent injunction and dissolved the preliminay injunction. Among other things

the Court held that the plaintiffs lacked standing to challenge the reduction in

force or the decision to contract for the needed services.4 2 3

The decision of the Court applied the same dual-pronged test for standing.

The plaintiffs were required to show both an "injury in fact, economic or

otherwise," and "that the interest they seek to protect is arguably within the zone

of interests to be protected or regulated . . . ." The Court concluded that the

plaintiffs satisfied neither of these tests. 4 2 4

The Court's decision with regard to the first test resulted from its

concluion that Ihe e''.oVees failed to sufficiently damorstratle the c%)ab)Hit. of

the cla.Ss of .ovCrnm em cnjoc' -2s to perform the work covcrc, b-v the eontracts.

It also found that the facts presented did not show that absent the contracts the

work would have been done in-house at that facility. These elements focused on

causation. The opinion indicated that the plaintiffs failed to draw the line of

causation between their alleged injur in fact and the ag ; icy's actions.4 2 5

This aspect of the decision raises questions whether any plaintiff could

satisfy the requirement to show that the work would be done by one particular

method 'but for" the agency decision. The Circular specifically provides that any

one of three methods have been successful in the past. These are us- "f military

personnel, civilian employees of the agency and contractor personnel. 4 2 6  In

addition, the Circular provides certain circumstances under which the needed

products or services may be obtained from other federal agencies. 4 2 7  This

problem is particularly difficult to overcome for challenges by Government

employees, for in those cases in which in-house operation would be authorized,

inter-agency provision of goods or services would also be allowed. 4 2 8
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The devision 0f the Court on the zone of interest elcmcnt dl:'ectly involvcd

judicial interprete tion of the 1967 version of Circular No. A-76 and implemecntinj

dircctives. The Court found that there rc~lulation-,s and directives corisititut(ed

managerial andi policy tools, to aid ini the procurement oil supplies and services for

the federal govcrnment :nd military services. It held that they were not intended

to provide benefits to the plaintiffs. Rather ',hey w.ere promulgated to promote the

efficient funetiorii-; of the mrilitary est.eblishmient and the economyv of the

service. 
4 2 9

Despite the chunges in the Circular \-,hen it.wa reissued in 1979, this

rationale would remto be- equAlly valid today. The Circular clearly states that it

f u n tc~ - is n miniS a ei v c d iec tiJc, t o th han-,,.d s o fcxul tX ;7V acnem s, a rd th.

i t is rot m ent to c!r n v suh t n l) n e I]'\ Coo 11 K a n C , o



OBSERVATIONS AND (CONCLUSIONS

Office of Mrne eet and Budget (OMB) Circular No. A-716 (197 0) ,cots

forth relelti\.Cly detezileol stzud!trds to-, guide provil n g euie inl dcoiieg vwhothor

to providei goods and 50,1 'ice &s thvough) in- house perfori n nce by (2ovirumoilt

emlployces, oDr to 011el. thim frow pviiete ietrythrourn "h eonutruc t ju out". Thce

policy stitern Cut it eoti ii hil( (7-11e time Ce, Ca- Ccp ml pr no pl es or [ precel s. These

are (N e ue onl the prve:2sctor to sim;ply V I e r,}V~u2c ~i~~' 2

Cost co;>iV),KIIiic ':; Vllj: K C .O

the ruc,, cfikllt ue K-f3el

11cli C'li 011 PPI ~Vau., CoI' in ciciI I bs ess to prOIa I_ 1111. etso d

vices has been pert of thle Executive brunlch policy suethe' v- ucIec of, the fhlst

Iture'ii of the BLW(ud(t BLleItinl in 195i5. The erigilcd stitteuCuut lin.s rcmvi md

Virtually inItaclt txIrgoit the inarei gytv nd the sufloequCult lnodifyingc

d irICc t iveCS. Despite this feext, it eintbe said thant thle policy inl actuntl pl.notic0

has rcuieinled thie s~u

Thie presenit (2i reultir evolved fromlf tile ori' i m of vrwly((!~l

rehinji1ce Oil piva t btlsillessC5, iv hich do- CIIp ~i1 c otcoisiderltiu(11. TheI

chamnge or shiiftI in thlit policy cne nb ~.oiiI II onjh Mi in d mcxfi f., ionl of

exception 01 I nd redefi iit ion of Iey te(rmsl . 1110 end( prodcti is the tot~l ci xcIlvioCl of

a cc togor-Y of 'gover-ul m cl funcetions" from tlie e"pp d ot ion of thle ci reuL I s

provir i ow, tind the i ncreased em phasis Onl Cost Com perliSOll si idi os to cnusure

e'conomnic oper,,i(ion of coilm tcrc il mi id inu(ist ri l t i vi t io
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Much of thc motivation for this pat tern Of anecmafrom externli

sources. It also eharactcristicoaiv involved col4: tern]isl c rather thin disarr-C

mont v.ith thu state(] policy. Conres,-sionalJ iintcrest qncj concern over the

implementation of the prwrrarm 9nd its effect on Government employecs has been

the strongest, recent motivator. During~ the 1950's and 1960's the primary interest

of Congress seemned to be the protection of small busjiiess through increasedc

elimination of Go~vernmnent competition. More recently feedback vand in-put f.-onm

CongTressional comnmittees, often has dem-onstrated diverse sentiments on the emu!rsel

of pro-posed coi~s

Perh<o)S the remnemh on o)ir~~tiVe enitC,'a. sU h fr etj tucS.

t o da r t -nbr: r ' Cq w * I

andjl~ its w r-,csan ~vireAe 1 iaCAi

justiticd( inl p.ovidiin' iL5 riccciE d procijuc ts and c ric i i tl( n lo. c-Z , a

cfficic-ItmManner available. flow-ver. thei mo'~hunics of ca ''erp~

costs for the alternative methods of performn.rce h,,! rc'maincd atc~s~

problem.

To alleviate somne of the! tenc ions aScocial d vwith theser vi;' o

activities and the, cost compairisonl stuldies the revised Circular1 "'lid rcrti

compromi:se.s or biase,,-s. The review procedure for- exad r~gnat v.i vht

currently performed in-housec or by contract, favors the sttu ai. nc~icv ;

act ivi ti es ar Cuseir, ;;lly vus we t ward cant rae t p0.i' fom 01 e 1c. Ill t Ihi. v. p %. fewerC"

personnel wiljuslirflls are eptd

In act unI practice, thle C ireul us hals not 1 (. en testeda by ex.rec

Congressi o~ia concern -oI-out thle potential ir pact on the extremely a K volurme of

act i vi ties in thle I!epu r tnen t of Defense hits ro-,ul tdc iii resrt ruin ts arid a mnr



tihe (?irc' ,'lUI's pi ':i to exiti~l (ti\!vi '7il)i< Thl e t. 'Al. V\!'

only L, w~ f u , Coi _1L I ~ l.' V -_ (TI C, !(,ttud fi;1 1 I '>1 i ..t_-:

Oj4)1oxi 1 %1, I5 - of tic2 : ~i~ It - )tc

boen tio~ c'ri'uI r':m e; i 11 tt, f!!i.i. to C )" (o ':j.: !i'.1

stC~l~l~S ci'c ohypLoed. A!,Y n~ufei 1v9: AC2'[I

Hull ti - cdll.1o i's' potil i~d tn. o.

Ilhc oV'IIS (f appeil foj ll, j O [hI i't ' 0 Yt 'I i i d

('iUIlIj pmvn\' :cs fol. zIn ::III( ''id t" of tli Guvclw ii.C t I

tiic j-iiit toui rv I : ! Iiy o! 'usui, i ie o e tihe Cil'i li I i n it' I \ .
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The alternative sources of review are the General Accounting Office and

the federal courts. While these avenues have been .opened to disappointed bidders,

the question of the appropriateness of the agency's decision on the method of

performance has not been considered appropriate for review. Up to this point only

the question of compliance with cost comparison requirements for solicited bids

has been accepted for review by the GAO. The courts have not decided any cases

on the merits of the issue presented.

The conclusion that might be drawn from this discussion is that Govern-

ment employees or their representatives will not be able to overcome the

reluctance of federal courts to get involved in contracting decisions of executive

agencies. This is especially true for the military departments when such decisions

are bound up with considerations of national dcfense.

Even under the revised Circular the agencies have some latitude in

deciding what method to use to supply products or services needed by the

Government. This discretion, in addition to providing a basis for exemption from

the provisions for judicial review under the APA, makes it extremely difficult for

Government employees to demonstrate a nexus between their termination and the

contracting decision.

Even though some courts may not take as restrictive an attitude toward

the causation element, the Circular itself provides the greatest stumbling block to

the standing of those employees to seek review. It is administrative and

managerial guidance for agency heads. So long as the courts view the contracting

decision as separate from the personnel actions which follow, affected employees

are not within its protected zone of interest. While they may possess a limited

property interest in their jobs, Circular No. A-76 does not provide a right to retain

those jobs even if the contracting decision is based on a faulty cost comparison.
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The final question if this conclusion is correct is whether the Circular is

enforceable at all. To the extent that the contested action involves dependence on

the procurement system, GAO will provide a forum for disappointed bidders. With

some reluctance, and possibly deference to a GAO decision, bidders may also seek

declaratory and injunctive relief from the federal courts. However, this method

has been singularly unsuccessful in the past for affected Government employees,

and unused by potential contractors.

What remains is virtually complete reliance on the integrity and good faith

of agency officials charged with responsihility for implementing Circular No. A-76.

Through the accurate and honest inventorying and periodic review process they

control the ef.fectiveness of the program and the outcome of the decision-making

process. Only the mechanism for appeals to an indcpendcnt superior within the

agency and the high-level attention given the pro-rain by Congress and OFPP

provide the assurance that all parties will receive equitable treatm ent.



FOOTNOTES

_Office of Manngmcient and Budget (OMB) Circular No. A-76 (March 29,

1979), 44 Fed. Reg. 20556 (1979).

2 'lhe Executive branch policy has evolved through four directives, which

include three bulletins and one circular issued by the Bureau of the Budget and
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14 H.R. Rep. No. 1985, supra note 10.

151d. at 24.

161963 Staff Study, sura note 11, at 14-24.

171d.

18Department of Defense (DOD) Directive 4000.8 (1952).
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2 2 See note 2 supra.
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"to promote the economy, efficiency, and effectiveness" of procurement by the
Executive branch. [Pub. L. No. 91-129, Sl, 83 Stat. 269 (1969)].
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3 0 See note 2 supra. The Memorandum announced this guidance "for the
convenience of Federal agencies making cost studies .... " Use of the standard
cost factors in computing the costs of civilian personnel services was made
mandatory. [Transmittal Memorandum No. 2, supra note 2, 4a (1976)).

31Transmittal Memorandum No. 3, supra note 2, if 3 (1977).
3 2 See history of in GAO Report, Development of a National Make-or-Buy

Strategy -- Progress and Problems, PSAD 78-118, at 19-20 (1978).
3 3 Transmittal Memorandum No. 3, sur note 2, 114 (1977).

3442 Fed. Reg. 59314 (1977). Also see BNA Fed. Cont. Rep. (News), No.
686, A-32, 33 (June 20, 1977).

3542 Fed. Reg. 59814 (1977).
36Id. at 59814-59826.

3743 Fed. Reg. 37410 (1978).

38 See Hearings on Military Posture and H.R. 10929, Department of
Defense Authorization for Appropriations for FY 1979 Before the House Comm. on
Armed Services, 95th Cong., 2d Sess., pt. 3, bk. 2, at 1874 (1978).

3944 Fed. Reg. 20556 (1979).

40See The Works of Alexander Hamilton, supra note 9.

"Thrift may be the handmaid and nurse of Enterprise. But
equally she may not ... For the engine which drives
Enterprise is not Thrift, but Profit." John Maynard
Keynes, A Treatise on Money (1930).

4 1 OMB Circular No. A-76, 4, 44 Fed. Reg. 20558 (1979).

4 21d.

43Id. at if 4a.
4 4 BOB Bulletin No. 55-4, 2 (1955).
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45Id.

46 Id. at 6.
4 7 White House Press Release (Oct. 27, 1956). See 1963 Staff Study, supra

note 11, at 27.

481963 Staff Study, supra note 11, at 28.

49See H.R. Rep. No. 1197, supra note 10, at 4-5; S. Rep. No. 129, 84th
Cong., Ist Sess. (1955) [CIS US SERIAL SET No. 11815, fiches 12 and 131; S. Rep. No.
1015, 85th Cong., Ist Sess. (1957) [CIS US SERIAL SET No. 11979, fiche 31.

5 0 BOB Bulletin No. 57-7, at 1 2 (1957); BOB Bulletin No. 60-2, 1! 2 (1959).

5 1 BOB Bulletin No. 57-7, 4 (1957).

5 2 BOB Bulletin No. 60-2, 3 (1959).

531d.

5 4 Id. at I 3A.

5 5 1d. at 13B; in testimony before a subcommittee of the Senate Select
Committee on Small Business in May, 1980, Mr. Elmer B. Staats, then Deputy
Director of the Bureau of the Budget, reviewed the policy and program of the
Executive branch to reduce Government competition with private enterprise. With
respect to cost comparisons, he stated:

We found that the cost of Government operation and
private procurement could be usefully compared provided
they were both fairly computed and complete. Costs
assigned to Government operation, in order to be com-
parable, would have to cover all direct and indirect
outlays as well as elements not usually chargeable to
current appropriations. Costs attributed to procurement
from private sources would also have to be computed on
an equally fair and complete basis. We realized that some
cost items could only be estimated; therefore, the prin-
ciple was developed that procurement should Lc from
commercial sources unless the differences in comparable
costs was (sic) relatively large and disproportionate. [S.
Rep. No. 1948, 86th Cong., 2d Sess., at 5 (1960)] [CIS US
SERIAL SET No. 12238, fiche 14].

5 6 BOB Bulletin No. 60-2, 3B (1959).

5 71d. at 3.

58Id. at 3C.
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59 Id. at 3C(2).

'6 0H.R. Rep. No. 129,, 89th Cong., 1st Sess., at xi (1965) [CIS US SERIAL
SET No. 12667-2, fiche 5].

6 1See GAO Report, Development of a National Make-or-Buy Strategy,
supra note 32, at 60-63 (1978).

6 2GAO Report, Excessive Costs Incurred in Using Contractor-Furnished
Personnel Instead of Government Personnel by the Pacific Region of the Ground
Electronics Equipment Installation Engineering Agency, Air Force Logistics
Command, Department of the Air Force (1964).

6 3Letter from the General Counsel of the Civil Service Commission to the
Comptroller General of the United States, Feb. 12, 1965 [Fuchu opinion], reprinted
at Comp. Gen. Dec. B-146824 (Mar. 4, 1965); also reprinted at H.R. Rep. 188, 89th
Cong., Ist Sess., at 2 (1965) [CIS US SERIAL SET NO. 12667-2, fiche 81.

6 4Report of the Contract Support Services Project to the Secretary of,
Defense (Mar. 1965) [Moot Rleport].

6 5See H.R. Rep. 129. supra note 60, at 35. Also see BNA Fed. Cont. Rep.
(News), No. 69, A-i, 2, June 14, 1965.

6 6See DNA Fed. Cont. Rep. (News), No. 55, A-15,, 16, Mar. 8, 1965; .NA
Fed. Cont. Rep. (News), No. 78, A-14, 15, Aug. 16, 1965; and BNA Fed. Cont. Rep.
(News), No. 94, A-10, 11, Dec. 6, 1965 (discussiong reactions to H.R. 10368, 89th
Cong., 1st Sess. (1965) and H.R. 10420, 89th Cong., 1st Sess. (1965) designed to
restrict the use of personal service contracts by federal agencies).

This same debate has continued through the intervening period to the
present time. See House Comm. on Government Operations, 90th Cong., 1st Sess.,
Government-wide review of Certain Support Service Conti-acts, Part I - NASA
(Comm. Print 1967) [fiche H 1107] ; Senate Comm. on Government Operations, 90th
Cong., 2d Sess., Policy and Practice with Respect to Contracts for Technical
Services: Status Report (Comm. Print 1968) [fisch S 1384] ; BNA Fed. Cont. Rep.,
No. 193, E-l, 5, Oct. 30, 1967; Hearings on H.R. 4717 b efore the Subcomm. on
Human Resources of the House Comm. on Post Office and Civil Service, 96th
Cong., Ist Sess. (1979).

6 7See GAO Report, Development of a National Make-or-Buy Strategy,
sura note 32, at 95 (1978).

6 8See BNA Fed. Cont. Rep. (News), No. 107, A-12, 13, Mar. 7, 1966.
6 9 Memorandum from the President to Heads of Departments and Agencies,

Weekly Compilation of Presidential Documents, Vol. 2, Part 1, at 316 (Mar. 7, 1966).
70 BOB Circular No. A-76, 2 (1966).

71Id. at 1i 5.
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7 2 BOB Bulletin No. 60-2, 3c (1959).

73 BOB Circular No. A-76, if 5a (1966).

.741d. at V 5d.

51d. at ii 5e. Bulletin No. 60-2 weighted cost considerations heavily in
favor of c-ntracting, while the "higher cost" standard to justify in-house per-
formance under Circular No. A-76 was based on "a comparative cost analysis which
will disclose as accurately as possible the difference between the costs ... under
each alternative." [BOB Circular No. A-76, 6 (1966)].

76 BOB Circular No. A-76, I 7b(3) and 7c(3) (1966).

77 BNA Fed. Cont. Rep. (News), No. 107, A-12, 13, Mar. 7, 1966; Fed. Pubs.,
Inc., The Govt Contractor, vol 8, 124, Mar. 14, 1966.

7 8GAO Report, Development. of a National Make-or-Buy Strategy, supra
note 32, at 23-38 (1978).

79 OMB Circular No. A-76, 16b, 44 Fed. Reg. 20553 (1979).

801d. at 44 Fed. Reg. 20556 (1Z79).

8 1The process for administrative reviews of agency determinations applies

to those decisions "make under this Circular." lOMB Circular No. A-76, i1 la, 44
Fed. Reg. 20561 (1979)]. However, by its terms the provisions of the Circular do

not apply to governmental functions. [lid. at I6b, 44 Fed. Reg. 20558].
8 21nventories and schedules for review of commercial and industrial

activities are available for public scrutiny, but governmental functions are not
subject to these requirements and are not necessarily identified in other public
documents as such. [Telephone interview with Mr. Ken Gerken, Office of Federal
Procurement Policy, April, 1980].

83 OMB Circular No. A-76, 5f, 44 Fed. Reg. 20558 (1979).
841d. at 5f(l).
8 5See BOB Bulletin No. 55-4, 14b (1955); BOB Bulletin No. 57-7, 3a

(1957); BOB Bulletin No. 60-2, footnote 1 (1959).
86 As a practical matter, the exclusion of "core capabilities" is limited to

research, development and testing activities which, though covered by the pro-
visions of the Circular as written, are subject to an indefinite moratorium on
application. [See Transmittal Memorandum No. 4, supr note 2, 44 Fed. Beg.
20557 (1979); Department of Defense Authorization Act, 1980, Pub. L. No. 96-107,
Title VIII, §802, 93 Stat. 811 (1979)). While the deferral of application of the
Circular to R&D activities of executive agencies was set at one year by the
Circular, OFPP has informally extended the deferral for agencies outside of DOD
pending further study. [See text accompanying notes 162-165 infral.
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8 7 0MB Circular No. A-76, 5f(3), 44 Fed. Reg. 20558 (1979).

8 8 See note 82 supra. The premise upon which the "loophole" rests is that
implementation of the Circular is the responsibility of the agency officials likely to
be affected directly or indirectly by the ultimate decision whether to contract
work rather than continue performance in-house. Experience has clearly demon-
strated that such decisions are often accompanied by emotional responses from
workers and unions, and this is recognized by the Circular. The point of the
discussions is not that agency officials will actively seek such loopholes to thwart
the policy of the Circlar, but that the only element of complete discretion left to
these officials is in the identification of "governmental functions."

8 9 Testimony during Congressional hearings held prior to issuance of A-76
in its final form made it apparent that the aim of the Circular was to create trade-
offs between the two alternatives. The cost differentials stated in the Circular
were to have the effect of preserving the status quo. However, for "new starts"
the bias would admittedly favor contracting with a private enterprise. See
Hearings on Military Posture and H.R. 10929. supra note 38, at 1887, 1890.

90Hearings on H.R. 4717, supra note 66, at 117.
9 1 1d.

9 2 Sce discussion of these distinctions made by Rep. Ii. lHarris during

testimony of Mr. Bowman Cutter, Id. at 117-I19.
9 3 ONIB Circular No. A-76, 1: 8, 44 Fed. Reg. 20559 (1979).

9 4 Id. at if 8a.

9 5 1d. at if 8a()(b).

9 6BOB Bulletin No. 60-2, if 3c(l) (1959).
BOB Circular No. A-76, 1 Sa (1966).

9 7 OMB Circular No. A-76, if 8a(2), 44 Fed. Reg. 20559 (1979).

98Id. at it 8a(3).

9 9 1d. at if 8a(3)(d).

1 0 0 1d.

1 0 1 0MB Circular No. A-76, 11 8b, 44 Fed. Reg. 20559 (1979).

1 0 2 1d. at 11 8b(2).

10 31d.

1 0 4 See OMB Circular No. A-76, if 5f, 44 Fed. Reg. 20558 (1979) (definition
of "Governmental function.")
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1 0 5 The exclusion for the "In-house core capabilities as governmental
functions is limited to the area of research, development and testing "needed for
technical analysis and evaluation or technology, base management and main-
tenance." However, it applies to both civilian and military agencies. On the other
hand, the exception for national defense is limited to technical competence and
resources "necessary to meet military contingencies."

1 0 6 See GAO Report, Development of a National Make-or-Buy Strategy,
supra note 32, at 60-63 (1978); and "Report of the Commission on Government
Procurement," vol. 1, ch. 6 (U.S. Government Printing Office, Wash., D.C., Dec.
1972).

1 0 7 OMB Circular No. A-76, 1 9b, 44 Fed. Reg. 20560 (1979).

1 0 8 1d. at if 9a(3), 44 Fed. Reg. 20559.
1 0 91d. at If9a(2), 44 Fed. Reg. 20559.

1 1 0 1d. at i 9d, 9e.

See BOB Circular No. A-76, 1 5d (1979).
1 1 2 0MB Circular No. A-76, 1 7b, 44 Fed. Reg. 20559 (1979).

113 I13 d. at 11 7b(1).

14I.at if 7b(2).
1 1 5 1d. at Ti 7c.

1 1 6 1d. at if 7b(2), V 7c.

11 7 See Hearings on Military Posture and H.R. 10929, supra note 38, at
1878-1880, 2006, 2106, 2151; GAO Report, Development of a National Make-or-
Buy Strategy, supra note 32, at 23.

llipOMB Circular No. A-76, if 6a provides as follows:

No executive agency will engage in or contract for
commercial or industrial activities except in accordance
with the provisions of this Circular ... [ 116a, 44 Fed.
Reg. 20558].

1 1 9 1d. at if 5a.

120Id. at if 5e.

121 OMB Circular No. A-76, Attachment A, 44 Fed. Reg. 20561-62 (1979).

1 2 2 BOB Bulletin No. 55-4, if 4b (1955).

1 2 3 1d.
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1241d.

.1 2 5 BOB Bulletin No. 57-7, 1 3a (1957).

1 2 6 BOB Bulletin No. 60-2, i 3c(2) (1959).

1 2 7 BOB Bulletin No. 60-2, 1 3 (1959).

1 2 8 See BOB Circular No. A-76, 1 5c (]966).
1 2 91d.

1 3 0 See text accompanying note 119 supra.

1 3 1 See OMB Circular No. A-76, 1[ 8a, 44 Fed. Reg. 20559 (1979).
1 3 2 See text accompanying notes 179-180, and 184-189 infra.

1 3 3 BOB Bulletin No. 55-4, I 4e (1955).

1 3 4 1d"

3BOB lletin No. 57-7, If 3b (1957); and BO13 Bulletin No. 60-2, footnoe

1 (1959).

1 3 6 BOB Bulletin No. 57-7, 11 3b (1957).
1 3 7 BOB Circular No. A-76, 1 3d (1966).
1 3 8 BOB Circular No. A-76, !i 3d (1967).

1 3 9 While products or services for the use of executive agencies were
outside the "scope" of the Circular, the 1966 and 1967 versions specifically sticled
that the agencies "should apply the provisions of this Circular with respect to any
commercial or industrial products or services which it uses." [I 3d] . The
apparent intent was to apply the policy in the decision-making process, but to
exclude those activities from the inventory and review requirements. This is the
same approach adopted by the 1979 version of the Circular for governmental
functions. See note 80 ra and text accompanying.

1 4 0 OMB Circular No. A-76, 1 4a, 44 Fed. Reg. 20558 (1979).

1 4 1See text accompanying note 112 supra.

142 OIB Circular No. A-76, i 6(5), 44 Fed. Reg. 20558 (1979).

1431Id .

1 4 4 OMB Circular No. A-120, 45 Fed. Reg. 30197 (1980).

145Id. at 11 3, 45 Fed. Reg. 30198.
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14 60MB Circular No. A-109, (April 6, 1976).
1 4 7 OMB Circular No. A-76, 1 6(4), 44 Fed. Reg. 20558 (1979).

1 4 8 Specific reference to ADP is found in provisions of the Circular dealing
with use of products and services from other agencies. OMB Circular No. A-76,

7a, 44 Fed. Reg. 20558 (1979).
1491Id .

15 0Transmittal Memorandum No. 4, s note 2, 44 Fed. Reg. 20557.

1 5 1 1d.

1 5 2 ld

1 5 3 "Acquiring of Commercial or Industrial Products and Services Needed
by the Government: Application to Research and Development Activities," 45 Fed.
Reg. 1952 (1980).

154Id. at 45 Fed. Reg. 1953.

1 5 5 1d.

1 5 61d.

1 5 7 1d.

158 Id .

1 5 9 Id. at 45 Fed. Reg. 1954.

16 0 Department of Defense, Dissenting View, (Jan. 4, 1980), reprinted in

BNA Fed. Cont. Rep., No. 814, D-2, 4, Jan.14, 1980.
1 6 1 H.R. Rep. No. 1118, 95th Cong. 2d Sess., at 65 (1978).

1 6 2 Pub. L. No. 96-107, S802, 93 Stat. 811 (1979), reprinted at 1 U.S. Cong.

News '79.

1631d.

16 4 Subsection (c) of S802 provides as follows:

(c) No law enacted after the date of the enactment of
this Act shall be held, considered, or construed as
amending, superseding, or otherwise modifying any pro-
vision of this section unless such law does so by
specifically and explicitly amending, repealing, or super-
seding this section. [ Id. at 93 Stat. 8113.
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1 6 5 Telephone interview with Mr. Ken Gerken, Office of Federal Procure-
ment Policy, April, 1980.

1 6 6 OMB Circular No. A-76, il 5a, 44 Fed. Reg. 20558 (1979).

16 7 See BOB Bulletin No. 55-4, 1[ 4d (1955).

1 6 8 BOB Bulletin No. 57-7, I1 Sc (1957).

1 6 9 BOB Bulletin No. 60-2. 1 4A (1959).

1 7 0 OMB Circular No. A-76, 11 6c, 44 Fed. Reg. 20558 (1979).

171OFPP still anticipates issuing supplemental guidance on treatment of
GOCO activities; however, this project is not expected to be completed in the nearfuture. [Interview with Mr. Ken Gerken, Office of Federal Procurement Polley,
April, 19801.

172OMB Circular No. A-76, 11 10b, 44 Fed. Reg. 20560 (1979).

173Id. at If]c, 44 Fed. Reg. 20560-61.

1 7 4 See text accon yir note 1.17 SULpra.

17544 Fed. Rcc. 20557 (1979) (Supplementary nfoi'm tion accompl yi-W;

014MB Circular No. A-76).
1761Id .

1 7 7 OMB Circular No. A-76, I Oa, 44 Fed. Reg. 20560 (1979).

17 8 Id. at 1110a(3). The DAR Council has taken the position that policies

issued by OFPP are not binding on the military departments unless implemented by
the Council. [See Army Acquisition Letter 80-14 (May 30, 1980), CCII Govt. Cont.
Rep. 1179,299.55] .

1 7 9 OMB Circular No. A-76, 10b(l), 44 Fed. Reg. Z0560 (1979).

1 8 01d. at i1 10b(2).

18 11d.

18 2 1d.

1 8 3 ONMB Circular No. A-76, 10b, 44 Fed. Reg. 20560 (1979).

1 8 4 1d. at 1 10c.

185Id. at 10c(1).

18 6 See text accompanying note 80 supra.
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1 8 7 OMB Circular No. A-76, i9 8a, 44 Fed. Reg. 20559 (1979).

1 88 Id. at 11 8b.

.1 8 9 1d. at if i0c(l), 44 Fed. Reg. 20560.

1901d. at 10c(2), 44 Fed. Reg. 20561.

1 9 11d"

Id. at if 10c(5), 44 Fed. Reg. 20561.

1 9 3 OMB Circular No. A-76, 119 provides:

A decision for in-house performance based on economy
must be supported by a comparative cost analysis...
[44 Fed. Reg. 205591

1 9 4 OMB Circular No. A-76, 28c, 44 Fed. Reg. 20559 (1979).
1 9 5 See OM B CircuLbr No. A-76, 1 9d, e, 44 Fed. Reg. 20560 (1979); See text

accompanying not. ,, 230-2'36 infr'a.

1 9 6 DOB Bulletin No. 55-4, 116 (1955).

1 9 7 See notcs 47 and 48 supra.
1 9 8 See H.R. Rep. No. 1197, supra note 10, at 4-5.
1 9 9 See H.R. Rep. No. 688, 86th Cong., 1st Sess. (1959) [CIS US SERIAL SET

No. 12161, fiche 13].

2 0 0 See S. Rep. No. 1948, supra note 55, at 5.

2 0 1 H.R. Rep. No. 688, supra note 199.

2 0 2 See HI.R. Rep. No. 1985, supra note 10 at 15-16.1
2 0 3 BOB Bulletin No. 57-7, 1 (1957).

204Id. at If 4.

2 0 51d.

2 0 6 BOB Bullctin No. 60-2, if 3 (1959).

2 0 7 Id. at 3B.

2 0 8 Examples of costs to be considered were listed as follows:

... pay and other allowances for personal services and
leave; contributions for retirement and disability;
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supplies, materials; transportation; warehousinT.; utilities;
maintenance; repairs, and similar factors. Appraisal of
elements not usually chargeable to current appropriations,
such as depreciation, interest on the Government's invest-
ment, the cost of self-insurance (even though it is
unfunded), and exemption from Federal, State, and local
taxes must also be made to the extent necessary to put
the costs on a comparable basis. Id. at if 3B.

2 0 9 BOB Bulletin No. 60-2, 1 3B (1959).

210Id. The Bulletin specifically provided that there was a presumption in

favor of contracting and a strict comparison of costs alone would not overcome
that presumption.

2 1 1 Such practices were not only allowed, but encouraged under Bulletin
No. 60-2. See H.R. Rep. No. 129, supra note 60, at xi.

2 1 2 The provisions and policies of the bulletins were written in terms of
prohibitions against Government operation, except under limited circumstances.
[See BOB Dulletin o. 60-2, 5 2 (1959)] . There was no limitation placed on t1e
discretion to contract, even in the face of potentially hi 'lier costs. Bullctin No.
60--2 expressly recognized manrm-,ement reasons to contract for neeed product, oT
services "regardless of cost factors . ".. 11 [BOB Bulletin No. 60-2, I 3 (19 59)].

2 1 3 GAO R tport. Excessive Costs Incurred in Using Contractor-Furnished

Personnel ... , supra note 62.
21 4See test accompanying notes 61-65 supra.

2 1 5 Staff Memo 90-1-8, Senate Government Operations Committee, March
1, 1967.

216See Presidential Memo, supra note 69.

2 1 7 BOB Circular No. A-76, If 6 (1966).

2 181d.

2 1 9Id.

2 2 0 Transmittal Memorandum No. 1, supra note 2 (first unnumbered para-
graph).

22 1BOB Circular No. A-76, i 6 (third unnumbered paragraph) (1967).

2 2 2 Sce text accompanying notes 30 and 31 supra.

2 2 3 OMB Circular No. A-76, i 4, 44 Fed. Reg. 20558 (1979).

2 2 4 Supplementary Information, 44 Fed. Reg. 20556 (1979), (Summary).
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2 2 5 Cost Comparison Handbook, Supplement No. 1 to 0MB Circular No.

A-76 (1979).
2 2 6 See GAO Report, Development of a National Make-or-Buy Strategy,

supra note 32, at 149. However, GAO favored a flexible threshold for increases in
capital investment or annual cost of production. Id.

2 2 7 0MB Circular No. A-76, 9a(5), 44 Fed. Reg. 20560 (1979).

2 2 8 1d.

2 2 9 Under federal procurement statutes and regulations, executive
agencies' procurement actions must generally satisfy one or more specific criteria
to authorize use of negotiated procurements. [10 U.S.C. §2304 (1976); 41 U.S.C.
§252 (1976)].

At no time may an agency use auction techniques. [DAR §3-805.3(c); FPR

1-3.805-1(b)].

230 MIB Circular No. A-76, 10c(l) provides that activities currently being

performed in-house, which do not satisfy a non-cost exception, must be subjcctcd
to a cost comp:,rirson. [ 11 0c(l), 41 Fed. Reg. 20560].

23 1OMB Circular No. A-76, 10c(2), 44 Fed. Reg. 20560 (1979).

232d. at Ii 10c(2).

23 3 1d. at V 10c(5).

234Id. at t 10c(2).

235OMB Circular No. A-76, 5d, defines a "new start" as a newly-

established Government commercial or industrial activity, including a transfer of
work from contract to in-house performance. Also included is any expansion which
would increase capital investiment or annual operating cost by 100% or more.
Under this definition a newly established contract activity is not a "new start." Id.,
44 Fed. Reg. 20558.

2 3 6 OMB Circular No. A-76, 10d, 44 Fed. Reg. 20561 (1979).

237Id. at i 10d (4).

2 3 8 This hypothesis has been borne out by experience. Under the bulletins

it was always possible to contract, in preference to in-house performance, without
a cost study. [See text accompanying note 212 supra]. Even at present there are
allegations that executive agencies contract for services to avoid personnel
ceilings. This is the subject of pending legislation in the House of Representatives.
(See Hearings on H.R. 4717, supra note 66).

2 3 9 OMB Circular No. A-76, 14c, 44 Fed. Reg. 20558 (1979).

2 4 0 See OMB Circular No. A-76, s 7b(l), 7c, 8a(), 9a(5), 10c(l), 10d(4), and
10e(2) supra.
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2 4 1 See note 212 supra.

2 4 2 See notes 62 and 63 supra.

.243BOB Circular No. A-76, it 6 (1966)

2 4 4 BOB Circular No. A-76, ii 6 (third unnumbered paragraph) (1967).

2 4 5 0MB Circular No. A-76, 9 provides:

A decision for in-house performance based on economy
must be supported by a comparative cost analysis...
[44 Fed. Reg. 205591

Also see OMB Circular No. A-76, 10c(1), 44 Fed. Reg. 20561 (1979).

2 4 6 See OMB Circular No. A-76, [ 10e(3), 44 Fed. Reg. 20561 (1979).

Id. at if 10d4).

2 4 8 1d. at i! 10c(I).

249Id. at 9a(l), 44 Fed. Reg. 20559.

2 5 0 Cost Comparison Handbool., ch. 1I, pt. C (1979).

251

2521Id .

2 5 3 Comp. Gen. Dec. B-183040,'75-1 CPD i[ 239 (1975).

2 5 4 OMB Circular No. A-76, if 6(2), 44 Fed. Reg. 20558 (1979).

In determining whether the relationship created by a Government
contract is that of employer and employee the Comptroller General and the Civil
Service Commission consider "whether the terms of the c6ntract permit or require
detailed Government supervision over the contractor's employees," [ 51 Comp. Gen.
561, 562-563 (1972)]; or whether the contract would "permit the Government to
dictate that a particular employee be assigned to perform services." [Comp. Gen.
Dec. B-197099, 80-1 CPD 1 348 (1980)].

2 5 6 OMB Circular No. A-76, if 9a(2), 44 Fed. Reg. 20559 (1979).

2 5 7 Cost Comparison Handbook, ch. I1, pt. C(1)(d) (1979).

2 5 8 .d., ch. I, pt. D; OMB Circular No. A-76, 119c(l), 44 Fed. Reg. 20560

(1979).

For Air Force cost studies conducted in FY 1979 in accordance with pre-
1976 guidelines [Pub. L. No. 95-485, §814] it was determined that the Government
realized a cost avoidance of $37 million on 59 activities reviewed. This was broken
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down to $29 million in savings by contracting work previously performed in-house
and $8 million on 1] cost studies that remained in-house. The in-house savings
estimate was the result of adjusted (reduced) work forces following the guidelines
of the Circular suggesting that the agencies "assure that Government operations
are organized and staffed for the most efficient performance." [ 9c(l), 44 Fed.
Reg. 20560].

2 5 9 See H.R. Rep. No. 729, 96th Cong., 1st Sess. 14 (1979).
2 6 0 See GAO Report, Development of a National Make-or-Buy Strategy...

supra note 32, at 45.
2 6 1 To the extent one class of workers is more productive, the man-hours of

labor required would be less. That factor may be as significant as the wage scale
in determining the outcome of a cost comparison. During the period for public
comment prior to issuance of the revised circular both industry representatives and
federal employee union representatives raised the issue of worker productivity
claiming advantage through their respective methods of performance.

2 6 2 0M, Circular No. A-76, 10a(4), 44 Fed. Reg. 20560 (1979).

263In convers-Aion! and interviews with agency officials from DOD it wn

disclosed that e.ssentia~ly rdl cost comparisos" being m,,-e and finnli;zcd for FY 89
were resultii.z in conversio;is from in-house pcrforrn-Tce ,o contract. The sin, 2
greatest factor lca6in- to this reult was higher personnel ccsts. 'This in turn ,
traced to higher nirining projection, for in-house work and hi( hor pay sc les for
the average Government employee versus the average service employee hi eable by
a prospective contractor. See also GAO Report, Development of a National Make-
or-Buy Strategy..., supra note 32, at 53-57.

2 6 4 Cost Comparison Handbook, ch. III, pt. C (1979).

26 5Id. at C(l)(c).

26 6Id. at C(l)(d).

2 6 71d. at C(l)(f).

2 6 8 1d. at C(l)(g).

2 6 9 OM1B Circular No. A-76, 9c(2-4), 44 Fed. Reg. 20560 (1979).

270Id.

2 7 1 See Hearings on Military Posture and H.R. 10929, supra note 38, at
1879, 1964-1965, 2133-2134, and 2138. Also see BNA Govt. Cont. Rep. (News), No.
686, A-30, June 20, 1977.

2 7 2 BOB Circular No. A-76, if 6b(l) (1966).

2 7 3 BOB Circular No. A-76, if 6c(l) (1967).
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2 7 4 See Hearings on Military Posture and H.R. 10929, supra note 38, at
1895, 1934.

2 7 5 1d. at 1934.

2 7 6 1d. at 1894.

2 77See text accompanying note 271 supra.

Hearings on Military Posture and H.R. 10929, supra note 38, at 1934.
2791Id .

2 8 0 1d. at 1891-1895.

2 8 1 1d. at 1934-1935. [Cost = (l +S) (1 + C)1 5

( + I)27

S = Average annual salary increase; C = Average annual inflation; I =
Average interest rate for Civil Service Retirement trust fund].

2 8 2 1d. at 1891-1892.

2 8 3 See GAO Repo't, Development of a National Make-or-Buy

Strategy .. ., supra note 32, at 48.
284 Id .

2 8 5 Hearings on Military Posture and H.R. 10929, supra note 38, at
1891-1892.

2 8 6 1d. at 1891-1894.

2 8 7 OMB Circular No. A-76, i 9a(3), 44 Fed. Reg. 20559 (1979).

2 8 8 See GAO Report, Development of a National Make-or-Buy

Strategy..., supra note 32, at 43.

2 8 91d

2 9 0 1d.

2 9 1 OMB Circular No. A-76, it 9a(3), 44 Fed. Reg. 20559 (1979).

2 9 2 Letter from Comptroller General of the United States to the Admin-

istrator of the Office of Federal Procurement Policy, B-158685, Jan. 25, 1978.

2 9 3 Additional supplements are still being contemplated; however, there is

no timetable for issuance. Currently work is being completed on materials for
R&D activitics and ADP. (Interview with Mr. Ken Gerken, Office of Federal
Procurement Policy, April, 1980).
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2 9 4 Cost Comparison Han,'book, ch. 1, pt. B (1979).

2 9 51d.

.2 9 6 See GAO Report, Development of a National Make-or-Buy
4Strategy .. ., supra note 32, at 23-30.

2 9 7 GAO Report, How to Improve Procedures for Deciding Between Con-

tractor and In-House Military Base Support Services, LCD-76-347 (1977).
2 9 8 The Air Force began using a firm-bid procedure for its make-or-buy

decisions in the early 1970s. The method was adopted Defense-wide in 1976.
2 9 9 OMB Circular No. A-76, il 9b(l), 44 Fed. Reg. 20560 (1979).

GAO Report, How to Improve Procedures for Deciding Between Con-
tractor and In-House Military Base Support Services, LCD-76-347 (1977).

3 0 1 OMB Circular No. A-76, V 9b(l), 44 Fed. Reg. 20560 (1979).

3 0 2 Cornp. Gen. Dec., B-186332, 76-2 CPD ! 302 (1976); Comp. Gen. Dec.,
B-183866, 76-1 CPD 1! 389 (1976).

S3 0 3 ee GAO Report, Development of a National Make-or-Buy Strategy,

supra note 32, at 51.
3 0 4 See DAR 18-108.1 and DAR 18-108.2 for construction and architect-

engineer contracts.
3 0 5 This view was expressed by an Air Force representative to the DAR

Council. It was based on a discussion of the DARC Memo dated May 15, 1980
implementing OMB Circular No. A-76 [See CCH Govt. Cont. Rep. 79,100] and
DAR Council Case 76-144, Firm Cost Concept for "Contracting Out". As he
explained, it is clear that more than one estimate may be prepared to serve the
different functions. One would be prepared for procurement/budgeting
requirements and would be available to the Contracting Officer for those purposes.
The CITA cost estimate, on the other hand, would be prepared separately by the
special task group established under the procedures of the Cost Comparison
Handbook to maintain its confidentiality and independence.

3 0 6 OMB Circular No. A-76, 9a, 44 Fed. Reg. 20559 (1979).

3 0 7 See note 48 sup. Also see H.R. Rep. No. 1985, supra note 10, at 15-16;
Hearings on Progress Report on Discontinuance of Commercial-Type Operations by
the Federal Government Before the Subcomm. of the Senate Select Comm. on
Small Business, 85th Cong. 1st Sess., at 2 (1957).

30 8 See note 55 supra.

3 0 9 See Transmittal Memorandum No. 2, V 4a, supra note 2.

3105 U.S.C. §5341 et seq. (1976).
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3 1 1 Service Contract Act of 1965, Pub. L. No. 89-286, 79 Stat. 1034 (1965).

3 1 2 Final Report of Study Group #1, Utilization of Resources, Commission

on Government Procurement, ch. VI, at 135-138 (1972).

3 1 31d. at 138. This conclusion is based on the theory that a truly
competitive market will eliminate the inefficient producer. For the effect of this
principle in practice see note 258, supra on the results of Air Force cost studies for
FY 1979.

3 1 4 Comp. Gen. Dec. B-198565, 80-1 CPD 1325 (1980); DAR §1-311 (1976

ed.).
3 1 5 OMB -ircular No. A-76, 1f 9a(4), 44 Fed. Reg. 20559 (1979).

316uomp. Gen. Dec. B-197752, 80-1 CPD Ti 407 (1980).

31' Id. at 3-4. The "best and final" offer indicated that RCA considered

Fort Gordon as a "cornerstone" for future business. RCA desired to capture a large
share of t',-. !).cntial by inakingr "initial investments to gain a foothold."

31 8 Sce note 89 suora.

i 9 OMlB Circular No. A-76, 'i 9e, 44 Fed. Reg. 20560 (1979).

S 3 2 0 For labor intensive service activities the cost of equipment and

facilities may be minimal; however, the standard cost factors based on personne!
costs (i.e., payroll) tend to cause the same result. [See notes 269-285 supra and
text accompanying].

A study conducted by the Air Force in 1980 determined that contractors
submitting bids in cost comparison studies made in FY 1977 were not bidding low
with the intent to increase prices in subsequent years to take advantage of the
biases built into the Circular to favor the status quo. [Memo for the Deputy
Assistant Secretary of Defense (Supply, Maintenance and Transportation) on
Review of CITA Converted to Contract in FY 1977, dated May 27, 1980].

3 2 1 OMB Circular No. A-76, if 3, 44 Fed. Reg. 20558 (1979).

3 2 2 Hearings on Military Posture and H.R. 10929, supra note 38, at
1879-1881; also see 44 Fed. Reg. 20556 (1979).

3 2 3 Cost Comparison Handbook, ch. II, pt. D, if 6 (1979).

324Id.

3 2 5 Interviews with agency officials from DOD and USAF. This interpreta-
tion was affirmed by OFPP. See notes 165 and 263 supra.

3 2 6 See Cost Comparison Handbook, ch. II, pt. D, 6 (1979).

. 3 2 7 Id.



Iii

3 2 81d"

3 2 9 The only remedy specified by the Circular for "significant
discrepancies" is complete rejection of the in-house estimate for a "new start" or
resolicitation of commercial bids for a subsequent cost comparison study for
in-house activities. The temporary continuation of in-house performance "is not a
gain in light of the disclosure of the Government's in-house estimate figures."

3 3 0 1n the case of an activity presently being performed in-house, the
Handbook provides that "the solicitation may be cancelled and the comparison
rescheduled for a later date" if the estimate cannot be corrected within the
validity date of bids or proposals.

3 3 1 See P. Schnitzer, Government Contract Bidding 506 (1976). As to the
broad discretion of the procuring agency in deciding whether to cancel an IFB after
bid opening with or without resolicitation, see 54 Comp. Gen. 973 (1975) and
Preventive Health Programs, Inc., B-195877, January 22, 1980, 80-1 CPD 63.

3 3 2 Hearings on Military Posture and H.R. 10929, supra note 38, at 1900.

3 3 3 See BNA Fed. Cont. Rep. (News), No. 714, A-2,3, Jan. 16, 1978; BNA
Fed. Cont. Rep. (Ncw;), No. 758, A-19,20, Nov. 27, 1978; BNA Fed. Cont. Rcp.
(News), No. 759, A-20, Dec. 4, 1978.

OMB Circular No. A-76, ,1 Ila, 44 Fed. Reg. 20561 (1979).

3 3 51d.

3 3 6 The Circular provides that the agencies' appeal procedure will provide
for review of the "initial determination and the rationale upon which the decision
was based." [ 1lila, suDra note 334]. It is unclear what the "initial determination"
would be. The cost comparison procedure outlined in the Handbook does not
provide for public announcement of any results until the Decision Summary Form
and the Cost Comparison Form have been "audited" by a "qualified activity
independent of the cost analysis, and reviewed and approved by tile approving u'.-
authority for announcement by the Contracting Officer. Following the 5 or 15 day
review period the contract is awarded or the solicitation cancelled in favor of
in-house performance. [ Cost Comparison Handbook, ch. II, pt. D, s 6-10] .

3 3 7 Such an interpretation would be consistent with the use of the term
"initial determination" as opposed to the final or ultimate decision, and the
reference to the phrase "determinations made under this Circular." [ lIla, supra
note 334].

3 3 8 The exception to the policy of reliance on the private sector on the
basis of higher costs merely reflects the outcome of a cost comparison study under
the procedures of the Circular. The other exceptions are based on determinations
made under the guidelines of the Circular without regard to cost. [ 8, 44 Fed.
Reg. 20559]. See text accompanying notes 92-110 supra.

3 3 9 OMB Circular No. A-76, 9a(5), 44 Fed. Reg. 20560 (1979).
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3 4 0 1d. at 1 s 9d and 9e.

3 4 1 1d. at If lOd(4), 44 Fed. Reg. 20561.

3 4 2 1d. at lla(1), 44 Fed. Reg. 20561. Also see note 336 supra.
3 4 3 For a flow chart of the decision-making process see OMB Circular No.

A-76, Attachment B, 44 Fed. Reg. 20563 (1979); also Cost Comparison Handbook,
ch. II.

3 4 4 OMB Circular No. A-76, la, 44 Fed. Reg. 20561 (1979).

3 4 5 1d.

3 4 6 1d. at 1llc.

3 4 7 1d. at lla(2) and 1 llc.

3 4 8 See Schnitzer, Handling Bid Protests Before GAO, Edition II, Govt. Ctr.
Briefing Papers 77-4 (1977).

3494 C.F.I1. 520.1 (1930).

3504 C.F.R. §20.], 20.2 (1330).

351 The remedies available to a protester before a.ard include v.ithholdinj

award during the pendency of the protest, preventing award on the basis of a
defective or unduly restrictive solicitation, and, in some cascs, a recommendation
for award of the contract to the protester. [See Schnitzer, Handling Bid Protests
Before GAO, Edition H1, supra note 348, at 8, 11]. However, unlike the GAO, the
agency under the appeal process is the authority to take direct corrective action.
For this reason the intra-agency appeals process is essentially like the protest to
the Contracting Officer which may precede the protest to the GAO. [See P.
Schnitzer, Government Contract Bidding 513 (1976)].

3 5 2 Comp. Gen. Dec. B-186691, 76-2 CPD 351 (1976); 54 Comp. Gen. 767,

75-1 CPD 166 (1975); Comp. Gen. Dec. B-181265, 74-2 CPD 298 (1974); Comp.
Gen. Dec. B-188141 77-1 CPD 1104 (1977); 55 Comp. Gen. 397, 75-2 CPD 245
(1975).

3 5 3 Comp. Gen. Dec. B-184852, 75-2 CPD 242 (1975); Comp. Gen. Dec.

B-186502, 76-2 CPD 56 (1976).
3 5 4 OMB Circular No. A-76, lIc, 44 Fed. Reg. 20561 (1979).

3 5 5 See text accompanying notes 337-344 suRa.

3 5 6 Comp. Gen. Dec. B-188054, 77-2 CPD 321 (1977) and Comp. Gen. Dec.

B-190183, 78-1 CPD V 444 (1978). Also see 42 Comp. Gen. 640, 642 (1963) and 53
Comp. Gen. 86, 88 (1973). Also see note 5 supra; and Cibinic and Lasken,The
Comptroller General and Government Contracts, 38 Geo. Wash. L. Rev. 349,
372-373 (1970).
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3 5 7 Comp. Gen. Decs. B-195733, B-196117, 80-1 CPD 89 (1980).

35 8DAR 2-407.8(b)(2); FPR 1-2.408(b)(3). See also 4 C.F.R. §20.4.

3 5 9 OMB Circular No. A-76, lla, 44 Fed. Reg. 20561 (1979)

36042 Comp. Gen. 640, 642 (1963); 53 Comp. Gen. 86, 88 (1973); and Comp.

Gen. Dec. B-189430, 78-2 CPD 9 (1978).
3 6 1Comp. Gen. Dec. B-183487, 75-2 CPD 12 (1975).

3 6 2Comp. Gen. Dec. B-183866, 76-1 CPD 389 (1976); Comp. Gen. Dec.
B-186332, 76-2 CFD 302 (1976).

3 6 3 Comp. Gen. Dec. B-194505, 79-2 CPD 38 (1979).

3 6 41d. at 2.

3 6 51d.

366The "signfmficant issue" exception is reserved for protest issues involving
a procurement priciple of broad application which has not been cnsidercd bCfCe.
[See Comp. Gen. Dec. B-185339, 76-1 CPD If350 (1976); Sclmitzer, Handling bid
Protests ijcfore GAO, "-diti(o; 1, s:ra notc 34c., at 73. For a catc,;oricca1 listin- of
issues accepted for review under this exception sce R. Nash, Jr. &nd J. Cibinic, Jr.,
Federal Procurement Law, Volume 1, Contract Formation 854, n2(c) (19417).

3 6 7 Comp. Gen. Dec. B-194580, 79-2 CPD 11 66 (1979).

3 6 8 Id. at 2.

36 9 Id.
370 Id.

371See discussion of the Crown Laundry decision at Comp. Gen. Decs.
B-195733 and B-196117, 80-1 CPD 1 89 (1980).

372Id. at 3.

37379-2 CPD supra note 367, at 2.

3 7 4Comp. Gen. Dec. B-195684, 79-2 CPD 1[ 379 (1979).
3 7 5 d.
3 7 6 DOD Appropriation Authorization Act, 1979, Pub. L. No. 95-485, Title

VIii, 5814, 92 Stat. 1625 (1978).

37779-2 CPD supra note 374, at 2-3.
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378 Agency decisions on the method of procurement to be used will not be
disturbed bv' GAO ubsent a clear showing that the determ ination lacked n
reasonable basis. f 53 Comp. Gen. 270 (1973); Ccrnp. Gen. Dec. 13-18255G, 75-1 CPD
V 218 (19 75)) .It also has been the policy of the GAO to accept the facts as
asserted by the procuring agency when the written evidence inl the record is in
conflict. it applies a "presumption of correctness" to the agency's administrative
report. [42 Comp. Gen. 126, 134 (1962)].

* " 37 9 Comp. Gen. Decs. B3-195733 and 1-196117, 80-1 CPD il 89 (1980).

38 01In this context "standing" is used to refer to a proper party, i.e., an
"interested party" and "justiciability" refers to a proper issue for a bid protest. In
the literal sense, the Comptroller General does not follow the judicially esta'blished
standing rules in determining who is an interested party. [See Comp. Gen. Dec.
B-178752, 74-1 CPD 1I 139 (1974)]

380-.1 CPD supra note 379, at 3.

382 79-2 CPD suo~ra note 363, at 2; Comp. Gen. Dec. B-183866, 76-1 CPD
It 389 (1976).

Perkins %,. Lukens Steel Co., 310 U.S. 113 (140).

Thne decisio;- in Scanweil Laboiateries Inc. v. Slwffoi-, '124 F.2d '2
(D.C. Cir. 1970) lms P A Lbee-n 01- vcdo affir~i by 11;C1~rrn Cr:hv

itShon e ha. besor 445 F2d 72L(.C. Cir 191)
3884 vc~ C b-\§2.1 (1980); 55ic f(Cmp. Gen1-. 546 (1975). anlv,

J. iblSlchoJ.,onmae v PCReor,'n Luar , no m 387 Steintat v.ormatins 834-83no,
38. 1 heobao (1. C"17).u nt 35

385 Steinthal v. Scamans, s455 note 328 .C.Cr 91;Welbz rv
Chfe 5 d10 Cas Reisr Co71.v.Rcado,(C...7Fe19),3

G387 co n a e 109.r 4 5F2 26( . .Ci.17)

4 CAdinisr.§tie Procedur A5Ctmp (APA) 51 U.S7.C§70etsq(16)
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3945 U.S.C. 5701(a)(2) (1976).

3 9 5 Local 2855. AFGE (AFL-CIO) v. United States. 602 F.2d 574 (3d Cir.
1979).

3 9 6 1d. at 582.

3 9 7 1d. at 583.

3 9 81d. at 579.

3 9 9 1d. at 580-581.

4005 U.S.C. S§301, 302, 305 (1976).

401602 F.2d, supra note 395, at 581.

402Id. at 581-583.

4031d. at 581.

04 0"! B Cihcu'Tr No. A-76, 3, 44 Fcd. Reg. 20558 (1]?).

4 0 51d. at ' ! 6.

4 0 6 1d. at Ii 9, 44 Fed. Bc g. 20559.

4071d. at il 9d, 44 Fed. Reg. 20560.

8d. at I 9e.

4 0 91d. at i 9b(2) and 119c.

410Id. at 1 8, 44 Fed. Reg. 20559. Also see Chapter 2.

4 1 1 OMB Circular No. A-76, 11l0c(l), 44 Fed. Reg. 20560 (1979).

412Id. at i 9a(5).

4 1 31d. at i[ 10d(4), 44 Fed. Reg. 20561.

414Id. at l 0c(2).

4 1 5 The Circular at i lb provides:

"This procedure does not authorize an appeal
outside the agency or a judicial review."
[44 Fed. Reg. 20561)

Also see text accompanying note 404 supra.

The "Razen Amendment" to 9804 of the FY 1981 Defense Appropriations
Act f8-80 Cong. Rec. H3716 (daily ed. May 15, 1990)) would have cstablishd a
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statutory riirht for Government employees who receive reduction in force (RIF)
notices to seek injunctive relief and judicial review of agency decisions to contract
work previosly conducted by those Governmnent employees. The arnendirent was
offered nd accepted on the floor of the house. It was included in the Howse
version of the bill, but it was deleted by the Conference Committee. As a result
the final bill sir;-d by the Prsident did not contain the right for judicial reviev of
contracting out decisions. [Pub. L. No. 96-527, _ Stat. _ (Dec. 15, 1980)]

4 1 kLocal 2855. AFGE (AFL-CIO) v. United States, 602 F.2d 574 (3d Cir.

1979); Locad i68, AFG" v. 1)unn, 561 F.2d 1310 0tIh Cir. 1977); Local 1858. AFGE v.
Callawv.,' 3Y8 .. Supp. 176 (N.D. Ala. 1975); AFGE v. Hofilnn, 127 F. Supp. 18
(N.D. Ala. 1976); AFGE v. Middendorf, Civil No. 75-4077 (D.C. R.I., Sept. 15, 1976);
AFGE v. Stetson, Civil No. 77-2146 (D.C. D.C., July 25, 1979).

4 1 7 Descomp. Inc. v. Sampson, 377 F. Supp. 254 (D. Del. 1974); Merrinn v.
Kunzi , 476 E. 2d 123 o d Cir.) cert. denied 414 U.S. 911 (1973).

Also see ADVO-Svstem, Inc. v. Kreps, Civil No. 79-0257 (D.C.D.C., filed
Jan 25, 1979). Scediscussion of reviewabihl yissue on reference to the Comptroller
General of the Undtcd at , Corp. Gon. Dcc. 13-194088. 79-I CPD .1 301 (1979).

4 1 . v . C o llin " . 3 9?7 U .S . 15 9 (19 7 0 );,, . t:o n o f Dr n a P o e . 9 r

Service Or.r ti V;: . P(> : ). 3.7 U.S. 150 (1 i U).

419See noLc: 34 ._ nd tcxt aeeoH~anying.

420 Lode,, AFGE v. Paine, 436 F.2d 882, 884-885 (D.C. Cir. 1970).

4 2 11d. at 892-893.

4 2 2Id. at 893.

4 2 3 AFGE v. Hoffman, 427 F. Supp. 1048, 1082 (N.D. Ala. 1976).

4241Id .

4 2 5 1d. at 1083.

4 2 6 OMB Circular No. A-76, 1l 10a(4), 44 Fed. Reg. 20560 (1979).

4 2 71d. at 7, 44 Fed. Reg. 20558-59.

4 2 8 The Circular provides that "excess property and services avilable frcm

other Federal agencies should be used in preference to new starts or contract.."
V 7a, 44 Fed. Reg. 2558--59] . See text accompanying notes 111-117 surwa.

429427 F. Supp. supra note 423, at 1083.

4 3 0 OMB Circular No. A-76, 1 8, 44 Fed. Reg. 20558 (1979).


